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The Morse Case He conviction of officers of the National Bank 
and Its Lessons. Of North America of New York City for viola- 

tions of the National Bank Act and causing sus- 
pension of the bank, is furnishing much material to those who wish 
to ‘*point a moral,” not to speak of those who utilize such incidents 
to ‘‘adorn a tale.”” There are certain aspects which should not be 
overlooked, but which have not, as far as we have observed, been 
given full consideration. It is, in general, always gratifying toa com- 
munity to have those who are deemed guilty of violations of law, 
brought to justice; and it serves to increase the gratification when the 
culprit is a man of very large means,—a multi-millionaire in common 
parlance. For sucha result always tends to sustain the assertion that 
‘‘the law is no respecter of persons,’’ no matter how many contra- 
dictory incidents occasionally leave doubts in the minds of close ob 
servers, as to the entire validity of that proposition. 

Whatever may be the outcome of the Morse case on appeal, there 
is a very satisfactory conclusion to be drawn from the conviction in 
the District Court; that is, that the provisions of the national banking 
law are not without force in the regulation of the banking business. 
They have in this case received a vindication quite beyond the expec- 
tations of most of those who are engaged in the business, and perhaps 
to the disappointment of those who are inclined to regard all our leg- 
islation designed for the conservation of integrity, pessimistically. 
Obviously, if the Government should win in the Circuit Court of Ap- 
peals, the Morse case will prove to be one of the most important of 
the many judicial interpretations of the penal sections ot the banking 
law. But whether the Government lose or win, the efficacy of the 
lesson to that minority of bankers inclined occasionally to disregard 
the strict regulations of the business, will not be materially affected. 


While thus congratulating ourselves upon the wisdom and utility 
of our legislation, as specially illustrated in the case under discussion, 
we should fail in our duty were we to omit the consideration of a 
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broader view of the subject involved in that case. It seems beyond 
question that the actual precipitation of the crisis of 1907, which caused 
the suspension of the National Bank of North America and a number 
of other institutions, was due to the weakening of confidence follow- 
ing the operations of Morse and sundry other speculatively inclined 
bank officials. These operations were not the development of a day 
or of a week, but had been carried on for months; they were not en- 
tirely unknown to the banking community; they were not conducted 
without the knowledge of some of the directors in the institutions af- 
fected; they were in fact, in part at least, known to the supervisory 
officials of the National and the State Governments. Apparently, 
however, they were conducted in a manner which gave insufficient 
warrant to the officials to interfere drastically. We say apparently, for 
the reason that it is presumable that the practices would have been 
checked, had the known facts warranted. 


a Tee This presents however the pertinent ques- 
Supervision of Banks. tion whether the law is defective with re- 

spect to the power given to check opera- 
tions, which if continued will lead to disaster, or whether the condi- 
tions are due merely to the inefficient execution of the law. It is 
manifest that if the courts find that punishable violations of law 
have been committed, not only upon one day, or in one week, or in 
one month, but over a period covering several months, the conclusion 
must be that the violations should have been discovered long before 
the disastrous results thereof were experienced. This would seem 
also to be the conclusion reached by Comptroller Murray, if we may 
draw inferences from his very pointed lectures to national bank exam- 
iners, and the drastic questions prepared by him to be propounded to 
bank directors, which we publish in this number. <A former Comp- 
troller repeatedly stated that no national bank, whose officers and di- 
rectors observed the law in letter and in spirit, had ever failed. This 
would mean that violations or evasions of law in the cases of failing 
banks were either conducted so shrewdly as to escape the supervisory 
officers, or that they were discovered, but only admonishing criticism 
applied. 


The exercise of wise discretion on the part of Government officials, 
when such conditions are disclosed, has unquestionably saved many 
a bank from going into receiver’s hands. Naturally, such incidents 
do not come to public notice, but it is undeniable that the number of 
banks saved from disaster, is many times greater than the number of 
failures. It is the obvious duty of the Comptroller of the Currency 
to conserve, and not to enforce liquidation, even for patent violations 
of law, so long as conserving the bank is possible. But the great de- 
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sire to conserve may in certain incorrigible cases work the very dis- 
aster which he aims to avert; this is particularly to be attributed to 
inadequate information from his subordinates or from the managers 
of the banks. This lack of complete knowledge of conditions has evi- 
dently impressed Comptroller Murray and he has taken steps, so far 
as lay in his power, to remedy the defect in practice. He is, however, 
handicapped by the archaic and ludicrously impracticable provision 
of law governing the compensation of bank examiners, which Con- 
gress has repeatedly been asked to amend, but in vain. This provi- 
sion may well be characterized as the worst feature of the national 
banking law. 

Dependent, therefore, as the Comptroller is upon the information 
furnished him by his examiners, it is not stretching the point too far 
to say that the cases of failures of banks which might have been pre- 
vented, are largely attributable the inefficient provisions for exam- 
ination. But Comptroller Murray also recognizes the fact that direc- 
tors share in the responsibilities for the proper conduct of their 
banks. His predecessor had taken some steps in the right direction 
in adopting the practice of officially advising each director of irregu- 
larities or unwise methods, discovered in their institutions. Mr. Mur- 
ray has gone several steps farther, formulating in his ‘‘ twenty-nine 
questions,’”’ a proposed system of individual supervision, which if 
practicable and practiced, would render the enactment of a law pro- 
viding for the guarantee of bank deposits unnecessary. 

While there is some doubt as to the practicability of a number of 
the questions, the great majority clearly tend toward the material bet- 
terment of bank management. That the need for such asearching cat- 
echism was felt is to be deplored; yet frequent experiences convinced 
the authorities that the need existed. If, however, this catechism is 
to be regarded as binding in every particular upon all directors, the 
consequence will in all probability be a large number of resignations 
from bank boards. Forin very many cases directors could not pos- 
sibly fulfill all the requirements without giving to their duties much 
more of their time than is possible; in the nature of things they must 
rely upon others, in executive positions, to determine the propriety 
of the operations and the true condition of the institution. The knowl- 
edge of the correctness of the signatures of customers of the bank; 
the personal approval of loans (many of which are changed hourly); 
knowledge of the condition of the bank in detail; of the decisions of 
courts as to their liabilities; and of the innumerable other items of 
daily transactions; these are requirements which are practically im- 
possible of being met by directors in general. 

To what extent can a director of a bank, with only a moderately 
large balance sheet, determine for himself the correctness of the re- 
turn made to the Comptroller of the bank’s condition, which he and 
two of his collegues must attest ? Indeed it may be asked how far can 
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either the president or the cashier of a large institution know person. 
ally the truth of the return made, to which he must swear? Yet the 
truth or falsity of the return is the fact of which the law takes serious 
notice ; liability attaches to the individuals signing the same, al- 
though the facts are in many cases known only to one or more sub- 
ordinates, who in large measure are held less guilty or at most only 
in a secondary degree. It is probable that this impossibility of actu- 
ally knowing, has led to the rather lax manner in which directors’ 
duties and responsibilities have been regarded, bothin banking circles 
and by the Government. Inordinate severity of the letter of the law 
often defeats its purpose. 


Co-operation of Government ‘he action of the Comptroller war. 
and Bank Managers. rants the expectation, that when 
the subject has been fully dis- 
cussed, we shall have in general a sounder policy of management of 
our banks; implying a greater measure of conscientious attention to 
duties upon the part of directors, the elimination of ‘‘dummy direc- 
tors,’ a reasonable compliance with the spirit of the law, without the 
interposition of the most drastic interpretation which its letter may 
seem to permit. Upon the side of the Government, the people who 
deal with banks are entitled to the fullest exercise of power to safe- 
guard the institutions, without holding over the bank directors the 
menace of penalties for non-performance of duties not practically 
performable; upon the side of the directors, the people have the 
right to expect that their names and standing in the community are 
guarantees that they are as fully concerned respecting the proper 
conduct of the corporate business as they are in the management of 
their personal affairs. 
In the performance of its duty the Government should unques- 
tionably provide for more efficient supervision; as a first step, ade- 


quate compensation for such work must be allowed; thorough effi- 
ciency cannot be had under the penny-wise pound-foolish system 
that now exists. From the Comptroller down to the least important 
examiner, the compensations are niggardly; hence few really capa- 


ble men remain in the Government’s service for long terms, and the 
benefit of experience, which in the civil service of other countries is 
a properly-valued factor, is substantially lost to ours. The good 
work which is done by the larger part of the body of our bank super- 
visory officials, is accomplished in the face of this ungracious treat- 
ment which they receive from the most opulent Government in the 
world. 

The banks would welcome—indeed they strongly favor—a reform 
in this particular; they appreciate the value, to the entire system, of 
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more thorough and more frequent examinations, if done by efficient 
men. Many of them now supplement the official inspections by un- 
official ones, for which they pay much more than the Government 
exacts for its own. Indeed it has been suggested by a prominent 
bank officer that a permanent official inspector attached to each of 
the banks in the largest cities, would prove most desirable. Such a 
provision exists in the Mexican banking system. Measuring it with 
the actual losses which follow disturbances and suspensions, the ex- 
pense of even so elaborate a system would be a bagatelle in compar- 
ison, and would be gladly borne, directly or indirectly, by the banks. 

It is entirely proper to suggest that the burden of providing for re- 
forms in banking methods should not be thrown entirely upon the 
Government and the Comptroller of the Currency; it is of the ut- 
most importance to the banks themselves that the official part of the 
work of improvement receive the full and hearty support of the best 
thought and effort of the bankers. They are more clearly cognizant 
than any other body of men of the defects that require remedies; 
they are best able to suggest the most reasonable correctives. They 
should not be silent on this occasion; they owe it to themselves, as 
well as to the Nation, to aid in the elevation of the standards of their 
business, in view of the disclosures made in the court proceedings in 
the Morse case. In the course of this case, comment has contained 
innuendo, just as in the discussion of the Walsh case in Chicago, 
when the former Secretary of the Treasury said that the culprit hap- 
pened to be caught, for doing what many others were doing with im- 
punity. Such official comment should be rendered impossible by 
demonstrating its disagreement with facts; but this can be demon- 
strated only if the facts are actually existent. 

Our banking methods have been subjected to serious scrutiny and 
the stage of criticism has not yet passed; much of that criticism has 
been exaggerated, but for much of it there has been sufficient cause. 
The project for Government guarantee of bank deposits, which appears 
to have received the approval of a large part of the voters, is a natu- 
ral sequel to the conditions. To remove the ground for the pretext 
that the use of such a nostrum is warranted, there must be a sincere 
co-operation to eliminate those methods which furnish just cause for 
criticism. The great majority of banking institutions are conscien- 
tiously conducted; to accomplish the desired change it needs only 
that the managers of these insist that those who conduct the minor- 
ity adhere to safe methods. It is intolerable that the derelictions of 
a few should reflect upon all. 

In the circumstances this duty falls in a larger degree upon the 
managers of the banks in the chief reserve cities, which institutions 
constitute the base of the great credit system of the Nation. They 
have mutual organizations clothed with power to enforce correction 
of practices detrimental to the system; the principle upon which 
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these organizations are founded is, that the welfare of all is in large 
measure dependent upon the soundness of management of each indi- 
vidual institution. The co-operation of these organizations with the 
governmental authorities would assure the necessary safeguarding of 
the entire system. It is not improbable that had such united action 
prevailed early in 1907, the operations of Morse e¢ a/. would have 
been restrained, and much of the subsequent history would not have 
been written. Yet, if the experiences through which we have passed 
shall serve as a lesson to guide our future, their costliness may prove 
to have been insignificant. 


a 


Examination of Books “4 Stockholder in a national bank brought 
ot National Bank. an action against two of the directors of 
the bank to recover damages claimed to 

have been suffered by reason of false representations made by the di- 
rectors, and in reliance upon which the stockholder was induced to pur- 
chase shares of the capital stock of the bank at a price largely in ex- 
cess of its true value. Subsequently to the commencement of the 
action, and on February 1, 1906, the stockholder, through his attor- 
neys, served on the directors written demand for an examination of 
its books and records, stating that he would renew the demand in 
person on February 5, 1906, at 3 p. m. at the banking office, and that 
inspection was desired to commence at that time and continue at 
such hours as would not interfere with the bank’s business. The 
notice cited a list of records to be inspected, and recited that it was 
to ascertain the true financial condition of the bank, the true value 
of its assets and capital stock, to ascertain the amount, nature and 
date of the bank’s losses through certain dealings with specified per- 
sons, and to investigate certain documents desired for use in the suit. 

Upon the hearing the circuit judge refused to order the desired 
inspection on the ground that the stockholder was not entitled to an 
examination for the mere purpose of determining the value of his 
stock and that he had not shown any mismanagement on the part of 
the bank officials. A further ground was that, inasmuch as the stock- 
holder owned but 77 1-2 shares out of a total of 1,000 shares, an ex- 
haustive examination of all the books and papers of the bank might 
result in grave consequences to the bank and jeopardize the interests 
of a large majority of the shareholders. 

Upon appeal to the Supreme Court of Michigan the determination 
of the circuit judge was set aside and a writ was granted. 

It is well settled that, in the absense of any statutory provision, a 
stockholder in a corporation has a common-law right in a proper case 
and for a proper purpose to inspect corporate records and documents. 

But the writ will not be granted to enable a corporator to gratify 
idle curiosity. The principle seems to be, and very properly too, 
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that the party asking the writ must have some interest at stake which 
renders the inspection necessary. 

The court quotes from the case Huyler v. Cragin Cattle Co., 40 
N. J. Eq. 392, as follows: 

‘*Stockholders are entitled to inspect the books of the company 
for proper purposes at proper times, * * * and they are entitled to 
such inspection, though their only object is to ascertain whether their 
affairs have been properly conducted by the directors or management. 
Such a right is necessary for their protection. To say that they have 
the right, but that it can be enforced only when they have ascertained 
in some way without the books that their affairs have been misman- 
aged, or that their interests are in danger, is practically to deny the 
right in the majority of cases. Oftentimes frauds are discoverable 
only by examination of the books by an expert accountant. The books 
are not the private property of the directors or managers, but are 
the records of their transactions as trustees for the stockholders.” It 
was further said: ‘‘It does not follow that the court will compel the 
inspection of the bank's books under all circumstances. In issuing 
the writ of mandamus, the court will exercise a sound discretion, 
and grant the right under proper safeguards to protect the interests 
of all concerned. The writ should not be granted for speculative 
purposes, or to gratify idle curiosity or to aid a blackmailer, but it 
may not be denied to the stockholder who seeks the information for 
legitimate purposes. 


—_——_—+- +, 4 —__—_—_ 


y 


Warcanber tdaniiity In the recent case of Mason v. Nelson, the 
ot Gack. Supreme Court of North Carolina has over- 
ruled its earlier decision in the case of Finch 
v. Gregg, 126 N.C. 176. The rule of law laid down in the latter case 
is to the effect that where a vendor of goods draws a draft upon the 
consignee and sells it in due course, giving an assignment of the bill 
of lading as security, and the consignee, upon paying the draft and 
thereby obtaining possession of the goods, discovers that they do not 
comply with the terms of the contract, the consignee may recover 
damages from the holder of the draft for a breach of warranty given 
by the consignor in the original contract of sale, though the holder of 
the draft had no interest in the goods and took no part in the bargain. 
In discarding this doctrine of warrantor liability on the part of the 
holder of the draft in due course North Carolina lines up with the 
majority of the states, for the law of Finch v. Gregg obtains now in 
but two jurisdictions in the United States, Alabama and Mississippi. 
The decision in Mason v. Nelson was not unanimous. A dissent- 
ing opinion was written by Clark, C. J., of which the following is part: 
CrarK, C. J.: 
Assignments of bills of lading are not governed by the commercial 
law. The transferee simply acquires the title of transferror to the 
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goods described in them. By the assignment of this bill of lading to 
Trice he became the owner of the property. By the indorsement of 
the draft to him he became the owner of the right to receive the pur- 
chase money evidenced by the draft. On arrival of the cotton the 
plaintiff had the right, if it was short either in quality or quantity, 
either to refuse it or, if he received it and was sued for the price, to 
have set up the loss by reason of such defects. In common justice 
the consignee should be allowed to see the goods before paying or re- 
fusing to pay the draft. The rights of Trice, assignee of the bill of 
lading, are not greater than those of Nelson, assignor. If Trice had 
sued consignee and drawee for refusal to pay draft and accept goods, 
he could recover no more than their value on the contract basis. He 
cannot put himself ona higher plane by compelling the purchaser to 
take them without opportunity of inspection, and thus having col- 
lected more than their contract value, refuse to be liable in an action 
by the purchaser to recover back the excess sum thus extorted. 

The bill of lading is a security to the holder of the draft attached 
thereto that he shall receive the purchase price before he surrenders 
possession of the property, but it does not protect him from refund- 
ing, if by refusal of opportunity to inspect he collects the full pur- 
chase price when the goods upon delivery are found to be below the 
contract. Such cases as this could not possibly occur if the consignee 
was permitted to inspect the goods before paying the draft. The as- 
signee takes the draft and bill of lading relying on drawer and the 
goods. He should have nomore. If there is a defect in quality or 
quantity, the holder of the draft and bill of lading should look to the 
party from whom he bought them to make good, and not, having 
forced payment out of the consignee and drawee by refusing sight of 
the goods, refuse reimbursement. This is not fair. A bill of lading 
has not the characteristics of negotiable paper, and it should not 
have. A bill of lading is not good against the company that issues it, 
even in favor of a bona fide holder for value, unless goods of the 
quality and quantity described therein are actually delivered to it. 
Williamsv. R. R., 93 N. C. 42,53 Am. Rep. 450. Certainly, therefore, 
it should not be conclusive against the consignee, unless he is af- 
forded an opportunity to examine the shipment as to quantity and 
quality before accepting or paying a draft attached to the bill of lad- 
ing. The rule should not be more rigid against the drawee than the 
holder can enforce it against the railroad or other common carrier. 

It has been suggested that vendees of goods shipped here can by 
special contract, in each case, secure the right to examine the goods 
before accepting or paying the draft. But why change our decisions 
to require a special contract ? Besides such contract, if conceded by 
the vendor, would not be put by railroads in the bills of lading, and it 
could not be put into the draft without affecting its negotiability, and 
hence the holder having no notice would be exempt, and the oppor- 
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tunity of vendors to commit the same fraud as the vendor in this case, 
both in the quality and quantity of shipments will be unrestricted. 

There are 380 cotton mills within 100 miles of Charlotte, N. C., 
and the number is increasing, and will largely increase. The adja- 
cent territory is growing more and more incapable of furnishing a 
full supply of cotton, and it must be shipped in ever increasing quan- 
tities from distant points. Under the just and honest rule laid down 
in Finch v. Gregg, and followed for so many years in this and other 
States, above cited, the assignee of a draft looks to the drawer till 
acceptance, and until then the bill of lading is good against vendee 
only to the extent that the quality and quantity of the goods come up 
to the contract, with the necessary corollary that the assignee can 
always examine the goods before he assumes unqualified liability by 
accepting the draft. It is a serious matter to affect our great and 
growing manufacturing interest by changing the law as we have so 
held it to be, a law which has protected the consignee without any pos- 
sibility of injury toany honest consignor. The holder of the draft usu- 
ally receives it ‘‘ for collection.” But if he buys it, he should take it 
on faith of vendor’s credit, supplemented only by value of goods. In- 
deed the holder will be benefited by a rule which forces the shipper 
to send goods of the quality and quantity contracted for. Failure to do 
so will be rare when he knows the consignee has the right tosee them. 

Under the law as we have held it, without detriment, for nearly 
10 years past, the vendee ran no risk, for he has till now had the 
right to examine the goods before accepting the draft. But if that 
is now changed, the vendee must assume the risk of such frauds, as 
the vendor has perpetrated in this case, for not only a special con- 
tract could not be put into bill of lading or draft, but the vendors of 
these articles, like Armour, Swift and others, will not make such 
special contracts, well knowing that the dealers here must buy of 
them or not at all. 

Our rule has worked well. It has protected consignees here. It 
has not injured any honest consignor. The revocation of the rule 
will deliver purchasers here into the uncovenanted mercy of distant 
consignors, who cannot be reached by the process of our courts. 


Preaumetion ce }48W Rete & negotiable instrument is tainted with 
Good Faith. fraud in its inception the presumption of good 
faith which would ordinarily attach to its pur- 
chase, does not obtain, and the burden, in such case, would be upon 
the purchaser to establish that he received the instrument in due 
course and without notice of the fraud. This firmly established doc- 
trine was jaid down in the recent case of City National Bank v. Jor- 
dan, by the Supreme Court of Iowa. The note in question was given 
in payment of the purchase price of a horse, in regard to which the 
vendor made certain representations which afterwards turned out to 
be untrue. This, it was held, overcame the presumption as to the 
good faith character of the ownership of the plaintiff bank which re- 
ceived the note from the vendor of the horse, and a judgment in favor 
of the plaintiff was reversed on the ground that it had not established 
its good faith ownership as a matter of law. 
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CHECK PAID TO PERSON 
OF SAME NAME AS PAYEE. 


AN INTERESTING CASE WHERE THE ORDINARY RULE THAT A BANK IS RE- 
SPONSIBLE WHERE IT PAYS A CHECK TO, OR ON THE INDORSEMENT 
OF, A PERSON OF THE SAME NAME AS THE PAYEE, BUT NOT THE REAL 
PAYEE, IS NOT APPLIED, BY REASON OF THE DEPOSITOR’S NEGLIGENCE. 


BLANDIN, RICE & GINN, 


Attorneys and Counselors at Law. 
CLEVELAND, O., November 9, 1908. 
The Banking Law Journal, 
Thames Building, New York City. 

GENTLEMEN :—We herewith hand you copy of opinion in the 
case of the S. Weisberger Company against The Barberton Savings 
Bank, recently decided by our Circuit Court. The case may be of 
interest to the readers of the JOURNAL. 

Yours very truly, 
BLANDIN, RICE & GINN. 


IN THE CIRCUIT COURT, EIGHTH CIRCUIT. 

State of Ohio, Summit County. ss. September Term, 1908. 

The 8S. Weisberger Company, Plaintiff-in-error, v. The Barberton 
Savings Bank Company, Defendant-in-error. 

Error in the Court of Common Pleas. 

No. 845. Opinion rendered October, 1908. 

Wincu, Henry and Marvin, JJ. 

Wincu, J. Plaintiff being indebted to one Max Roth, 48 Walker 
Street, New York City, in the sum of $122.13 drew its check on the 
defendant bank in said amount, making the same payable to Max 
Roth, without other designation, and by mistake mailed said check 
in an envelope addressed ‘‘ Max Roth, 48 Walker Street, Cleveland, 
Ohio.” In the latter city it was delivered by the postoffice authori- 
ties to a man of the same name, who persuaded a saloonkeeper to 
cash it for him. The saloonkeeper deposited it in a Cleveland bank, 
from which it passed through sundry banks, each guaranteeing in- 
dorsements, until it was presented to and paid by the defendant bank 
without further inquiry. 

Learning later that its New York correspondent had not received 
the check, plaintiff demanded reimbursement of the bank, and being 
denied, brought suit therefor. The case was tried upon an agreed 
statement of facts to the Court, a jury being waived and judgment 
was rendered in favor of the defendant. 

We think this judgment was right. 

While generally a bank is liable to a depositor if it cashes his check 
with a forged indorsement upon it, the holder having no title by rea- 
son of the forgery, yet we are of the opinion that where a depositor 
by his own carelessness permits a check intended for one person to 
fall into the hands of another person, of the same name who cashes 
it, the bank should not be held to further identification of the holder 
or indorser unless the check on its face furnish other means of identi- 
fication than the mere name of the payee. 2 Morse on Banks & Bank- 
ing, 474. 

Judgment affirmed. 





IS THE BRITISH CURRENCY SYSTEM 
PRACTICABLE FOR THE UNITED STATES. 


By Maurice L. Muhleman, Author of the “ Banking Systems of the World.” 


E have observed in the many discussions of the question of 
\ legislation for the reformation of our currency system, and 

especially in those which propose the introduction of a central 

bank plan, a marked tendency in favor of the adoption of the 
British system as represented by the Bank of England. This tendency 
has perhaps been somewhat strengthened by a lecture recently deliv- 
ered at Columbia University in New York City, by the erudite Editor 
of the London Economist, Mr. Francis W. Hirst, in which, and quite 
naturally, the British system is unstintingly praised. A critical ex- 
amination of its operation will, however, demonstrate its impracti- 
cability as a corrective for the defects in our system. 

It will be recalled that the Bank of England exercises but little 
regulation over the monetary affairs of either Scotland or Ireland; 
the former has one of the best currency and credit systems in the 
world, the right of note-issue being held by a number of banks; its 
great superiority, at least for that country, furnishes ample reason 
for the pertinacity with which the Scotch insisted upon its retention 
when reform legislation was enacted some sixty years ago. In Ire- 
land a system quite similar prevails, several banks having the note- 
issuing power. Thus, aside from its international relations, the Brit- 
ish system is actually confined, in its direct operations, to England 
(including the principality of Wales) with a population not exceeding 
33,000,000. 

In the course of its evolution the Bank of England superseded, 
as the sole note-issuing bankin England, a large number of individual 
corporate and private banks; and while a few of these still exercise 
the currency function, the amount of their notes is so small as to make 
it a negligible feature. Upon the other hand some of these banks 
have by growth and consolidation become greater than the Bank of 
England in the line of credit-giving functions; through their enor- 
mous accumulation of deposits, they furnish the great bulk of the 
means of payment, which in Great Britain, far more than elsewhere, 
consists of bank checks. 

These joint-stock and private banks with aggregate deposits some- 
times fully twelve times those of the great Bank in amount, are not 
required by law to maintain any definite reserves; and by custom, 
most of them hold only small cash funds, so that as a whole the ratio 
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may be placed at about 5 per cent. of the deposits; in practice they 
rely largely upon the reserve of the central Bank and upon ‘‘call 
loans.” In periods of pressure this constitutes a burden upon the cen- 
tral institution which causes periodic derangements, differing only 
in degree from those experienced by us and often attributed, prop- 
erly, to the defects in our system. However favorably one may re- 
gard the tendency to economize coin reserves, enabling greater credit 
extensions to trade and industry, the practice is not free from dan- 
ger, as has been repeatedly pointed out by far-seeing English bankers. 

It is therefore as the ultimate reserve-holder for English credit, 
that the status and operations of the Bank of England must be con- 
sidered; and the special features to be discussed are its ability to 
provide currency, and its discount rate. Respecting the former it is 
to be noted that £ 18,450,000 of its notes, surviving, so to speak, from 
its ancient privilege, are credit currency based upon bonds held by 
it; further issues may be made solely upon the deposit or purchase 
of gold, pound for pound; and for many years its issues have been al- 
most entirely of this character. Respecting the discount rate it is to 
be observed that the fluctuations are governed by the condition of 
the reserve, and 40 per cent. is, by custom and not by law, fixed as 
the conservative minimum ratio. 

In the accounts of the Bank the note-issue business is kept distinct 
from that of banking proper, and separate reports are furnished 
weekly. The notes issued in excess of 4 18,450,000 already mentioned 
are always fully ‘‘covered” by gold inthe issue department. The 
notes carried in the vaults of its banking department are zssued notes 
and constitute the bulk of the reserve. The ratio of the reserve is 
arrived at by calculating the relation between the amount of these 
notes plus the (usually small) amount of coin in the tills of the bank- 
ing department, and the total of public and private deposits. The 
volume of deposits is obviously affected by the volume of loans; and 
when the reserve ratio falls below 40 per cent., it becomes the para- 
mount duty of the managers to re-establish that relation, either by 
increasing the cash or by diminishing deposits through a reduction of 
the loans. 

The process is brought into play by raising the discount rate which 
causes the payment of loan obligations; but cash is also increased by 
offering a premium for gold. Both these methods tend to cause im- 
portation of gold; but to a certain extent the increase in the discount 
rate merely causes a transfer of the loans to the other London banks, 
so that the aggregate reserve power of all the banks is not strength- 
ened. The supply of currency can be increased only by the acquisi- 
tion of gold. Thus in cases of pressure, the entire credit-extension 
power is subject to the tax of a higher discount rate or a premium 
upon gold; a tax not generally borne by the banks, but passed on to 
their customers. 
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It must not be inferred that the management of the system is not 
skillfully and admirably conducted; nor have we now any quarrel 
with our British cousins as to the merits of their system for their use; 
if they are satisfied we have no occasion to find fault with their pref- 
erence; but since we are discussing the question of the adoption of a 
similar system for the United States, it is pertinent to say that one 
which would regulate the currency supply and credits within legiti- 
mate demands without imposing an additional tax upon commerce and 
industry, when need arises, is vastly to be preferred. This involves 
provision for elasticity,—alternating expansion and contraction by the 
adjustment of supply to demand,—and a consequent fairly stable 
discountrate. Weare not ignoring the argument that the British sys- 
tem is assumed to provide a check upon over-expansion; experience 
indicates that it does not always accomplish this, and when it does, it 
is at too great a cost to ordinary business. 

In a recent number of the London Banker’s Magazine, Mr. W. R. 
Lawson discussed at length a point to which several American writers 
had referred: that the actual reserve status of the Bank of England 
is considerably less strong than is generally supposed. He points out 
that upon occasions the coin in the Bank is less than the amount 
of notes actually outside the Bank, leaving no margin for reserve 
against deposits, thus rendering necessary a penal discount rate to pro- 
tect it. The increasing frequency of the imposition of penal rates 
is regarded deplorable. The following table gives sufficient figures 
of the Bank’s return to illustrate Mr. Lawson’s reasoning; the data are 
from the return of November 6, 1907, when the discount rate was 
raised to 7 per cent. and for comparison those from tle statement of 
November 5, 1908, are also presented: 

November 6, 1907. November 5, 1908. 
Notes: in Bank, . . . . . £16,459,970 4, 23,681,900 
outside of Bank .. 29,480,430 28,985,900 


Total, .... . £ 45,940,400 





£,52,667,800 


490.400 434,217,700 
in banking department 1,234,825 1,684,790 


s te 


Gold: inissue department . £27, 





Total — « « « « £28,725,236 4,35, 902,490 


o~ ’ 


Reserve, asreported . . . £17,694,795 £25,329, 700 
Pe 6 ow le ee eS 50,234,962 48,721,700 
Ratio of reserve / 


Discount rate 


Il/ ¢ 


on 


Q- 
0V A /O 
‘/6 


Ratio of gold to notes outside 
and deposits a a 36% 46.2% 
The specific point referred to is that in 1907 all the gold in Bank 


was over £750,000 short of covering all the notes in other banks and 
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in the hands of the public. This view of Mr. Lawson’s may be re- 
garded as extreme, since there is no practical need to retain coin for 
the full amount of notes incirculation. It is proper however in meas- 
uring the status of the Bank to regard the amount of credit notes out- 
standing; and, upon the whole, a fair estimate of reserve strength 
would be the ratio derived by comparing the gold in Bank against 
the liability for deposits and notes outside the Bank; this is done in 
the last line of the table. Thus calculated, the reserve ratioa year ago 
is substantially the same as that reported, while for this year it is 
several points less, yet considerably above 40 per cent. 

In the opinion of the head of one of London’s greatest joint-stock 
banks, frequently expressed in public addresses and papers, the coin 
reserves of these institutions should be enlarged materially in order 
to relieve the pressure upon the Bank of England and thus bring 
about less frequent and less violent fluctuations of the discount rate. 
The rise in the rate to afigure more than double its usual and normal 
charge near the end of 1907, was a severe lesson, not mitigated by 
the unquestionable fact that it was due largely to the erratic opera- 
tions of the absurd system prevailing inthe United States. The most 
that can be said is that some London bankers admit that their system 
will work defectively so long as ours remains unimproved. But it is 
a question whether the oft-deplored fluctuations in the discount rate 
of the Bank, and the frequent impositions of ‘‘ penal rates,’’ would be 
obviated, ifthe United States had a system nearly perfect for its needs. 

If, however, such things can come to pass in staid old England, 
where a unique conservatism usually dominates in the conduct of 
business, how much less efficiently would their system work here 
where conditions are so different as to furnish almost a perfect con- 
trast. Notonly the unique circumstances attending our great wealth 
development based upon almost unbounded natural resources; but 
also our territorial extent, our large, rapidly increasing population, 
and our diversified industries, are factors to be considered. A sys- 
tem so rigid respecting currency issues, as to involve a penal enhance- 
ment of the costof credits in case of increased demand, will not serve 
to correct the existing evils. With us the fluctuations in the discount 
rate would, under such a system, be far more frequent and violent 
than in England. We manifestly need the very widest provisions for 
flexibility, consistent with safety, that can be devised. Any other 
system would prove as torturous as the bed of Procrustes, to our 
trade and enterprises. 


JAPAN'S BANKING SYSTEM. 


N Mr. Jones’ paper on Trust Companies, which we printed last 
month, mention is made of the up-to-date ‘‘ financial system with 
agencies of varied powers” existing in Japan. No people have 

in so short a period of time progressed as rapidly as the Japanese 
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from crude to highly developed business methods, especially in mat- 
ters relating to banking and currency. They have adopted the de- 
vices employed successfully by other people, taking one from one na- 
tion’s experience, another from that of a second, still another from a 
third, etc. 

One decade of trial of our own national bank-note system, which 
they copied very closely, was sufficient to convince them that it was 
unsatisfactory; and so in 1883 they took away the note-issuing privil- 
ege from the numerous individual banks that had been organized 
under a law of 1872, and conferred the power of emission upon the 
Bank of Japan (established in 1882) exclusively. The change proved 
beneficial in a marked degree. The central institution is not only a 
bank of issue but ¢##e bank of rediscount. The former national banks 
continued as ordinary discount and deposit banks and have increased 
very largely both in number and importance, carrying on the local 
domestic commercial business. 

For the purpose of affording special facilities for foreign trade, 
the Yokohama Specie Bank was established, as early as 1880; the Gov- 
ernment extended aid to it until 1889, since which date the special 
assistance required upon occasions is received from the central bank. 
The Specie Bank has branches and agencies in every important sea- 
port where Japanese trade is of sufficient consequence to render it 
desirable. 

It was not until 1896 that a special Mortgage Bank was founded, 
to facilitate the granting of long-term loans upon real estate, and to 
municipalities; it was made the central organ of a system of local 
Agricultural and Industrial banks, established under a law of the 
same year, to promote the cultivation of the soil and other internal 
improvements. In general, this group operates by the issue and sale 
of debentures based upon mortgages acquired, in very much the same 
manner as the Credit Foncier of France. 

In order to extend facilities to enterprises in other fields, the In- 
dustrial Bank was created in 1900 with powers somewhat similar to 
those exercised by our trust companies. It may also issue debentures 
and receive special deposits; its business includes specially the pur- 
chase and loaning upon, securities. 

The acquisition of colonies led to the creation of two institutions 
specially designed to promote the interests in the new territory, one 
of which has the power to issue notes for local use in addition to the 
ordinary discount business; the other exercises the mortgage-deben- 
ture functions. 

When more recently dominion was acquired over Manchuria and 
Korea, authority was given to two existing banks to extend their 
business into these countries, with special powers to meet the needs 
there. 


Until 1893 the ordinary banks had been permitted to receive sav- 
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ings deposits; indeed a few of them continue to exercise this right; 
but in that year special institutions were provided for the savings 
business, and these have shown a very satisfactory growth, despite 
the fact that the Government (Postal) savings banks have been in ex- 
istance since 1875. 

In the aggregate there were at the end of 1907, in number 2236 
institutions for all banking purposes (exclusive of the postal sav- 
ings banks), anincrease in a decade of 416. Their paid up capital is 
$216,900,000, and surplus stands at $65,800,000; deposits $915,000,000. 

The following schedule shows the principal items by classes, for 
1907, in dollars: 

Capital. Deposits. 
Bank of Japan $15,000,000 $235,000,000 Notes $185,000,000 
Yokohama Specie Bk 12,000,000 60,500,000 
1665 ordinary banks. 139,000,000 476,000,000 
519 savings banks... 20,000,000 106,000,000 
Mortgage Bank..... 2,125,000 Loans $18,400,000 
46 subsidiaries...... 14,300,000 4,100,000 i 17,250,000 
Industrial Bank..... 8,125,000 7,450,000 se 9,150,000 
2 Colonial Banks.... 3,625,000 7,900,000 “ 13,500,000 

The postal savings banks have $46,500,000 deposits, and 8,000,000 
depositors. 

The progress of banking in Japan is also indicated by the trans- 
actions of the clearing houses. There are now six of these institu- 
tions in the empire; in 1898 there were only four. The number of 
items handled ten years ago was 1,616,878, of a value of 1,186,000,000 
yen (say $593,000,000); in 1907 the number of items was 7,520,000 
and the amount 7,483,800,000 yen (say $3,741,900,000). 

While the development of banking has lowered the discount rate 


very materially, the charge is still relatively high, 6 to 9% being the 


prevalent rate. The rate of interest allowed upon savings and time 


deposits is in excess of 5%; current deposits range from 1 to 5 %, 
apparently, according to seasons of demand for money. 

The foreign commerce of Japan may also be regarded as an indi- 
cation of the service rendered by the banking system. The exports 
grew from 52,000,000 yen in 1887, to 163,000,000 yen in 1897, and 
432,000,000 yen in 1907; an increase of over 700 per cent. Imports 
in the first-named year amounted to 44,000,000 yen, ten vears ago to 
219,000,000 yen, and in 1907 the total was 494,000,000 yen; an increase 
more than tenfold. 

The expense of the Russian war, which added an enormous sum 
to the national debt, would probably have been much greater but 
for the facilities which were provided by the banking system. At 
present the debt is just about ten times the amount at which it stood 
in 188%; in 1897 it was only 383,000,000 yen; in 1907 the figures were 
2,276,000,000 yen; the debt increase of more than 1,700,000,000 yen 
occurred since 1904. 





PROPOSED FEDERAL CONTROL 
OF ALL BANKING INSTITUTIONS. 


N apublicaddress delivered during the current month, Hon.Charles 
| N. Fowler, the chairman of the Committee on Banking and Cur- 
rency of the House of Representatives, expressed the opinion that 
Federal control of all banking institutions is necessary to the at- 
tainment of a perfect currency and banking system for the country. 
Without having available the complete argument, enough appears in 
the reports of the address to indicate that the chief reason for the 
contention is that the banking reserves should be regulated in a more 
uniform manner, instead of having, as is now the case, nearly fifty 
differing systems of regulation. 

Those who have kept in touch with the numerous recommendations 
for monetary reform which have, from time to time, appeared, will 
remember that former Secretary of the Treasury Shaw, in an annual 
report, reached a conclusion somewhat similar to the one mentioned, 
although he confined himself to the suggestion to Congress of a law 
to provide for Federal incorporation of trust companies. In his bill 
before the present Congress, Mr. Fowler proposes to accomplish some- 
thing in that general direction by giving national banks power to ex- 
ercise trust company functions; and it may be said that his plan for 
the guarantee of bank deposits in that bill, would also tend to bring 
many banking institutions operating under state laws within the Fed- 
eral supervision. 

In order to clearly perceive the meaning of the new proposition 
advanced, it is necessary to recall the points heretofore set before us 
by Mr. Fowler, in his discussions of the currency and banking prob- 
lems. He argues, substantially, that bank deposits represent ‘‘check- 
money ”’; that ‘‘check-money”’ performs the preponderant part of the 
work of our exchanges, being used to liquidate practically 90 percent. 
of all payments; that hence the use or creation of check-money 
should be regulated as carefully as the issue and use of paper-money, 
(the proposed credit bank-notes), the two forms being practically 
identical; that if the safety of the bank-note must be provided for by 
means of reserves and guaranty-funds, deposits should be equally 
safe-guarded; and finally that such safe-guards should be uniform 
throughout the land, instead of having so many varying methods of 
regulation. 

Moreover his contention is that reserves should not only be uni- 
form with respect to the proportions required to be held against de- 
posits, but that they should consist of gold (or gold certificates) only, 
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since the yellow metal is the actual, and only proper, money of final 
redemption. Thus he strenuously objects, in particular, to the use 
of national bank-notes in bank reserves; a practice specifically author- 
ized by almost all state banking laws having reserve provisions, and 
‘actually indulged in by many national banks despite the prohibition 
of the national law against their use for this purpose. So strongly 
does he object to this practice that he proposes in his bill, already 
referred to, a penalty of 10 percent. per day upon the amount of such 
notes carried in reserves by national banks. 

The subject of Federal control of the provision of money-means 
for the people, is in a sense, as old as the National Constitution. 
Hamilton’s position, practically upheld by the Supreme Court in the 
case of McCulloch v. Maryland (4 Wheaton), was that of toleration 
for state banks, but complete regulation by the establishment of a 
central bank chartered by the Federal Government. The Jeffersonian 
attitude was in opposition to nationalization, and prevailed during a 
short period (1811 to 1816); the Hamiltonian policy again dominated 
for about two decades (1817 to 1836); but thereafter the advocates of 
state banking controlled until after the breaking out of the Civil War. 
During this long period of more than a quarter century, the de- 
fects of the state systems were frequently manifested; indeed the ad- 
herents of the Jeffersonian doctrine repeatedly, officially and unoffi- 
cially, deplored the evils which they could not but see. 

But the spirit of nationalism was weak,—almost dormant. The 
sole remedy that was seriously proposed was one to impose a Federal 
tax upon the note-issues of the state banks, to restrain excessive 
emissions. During this period, and indeed for a decade thereafter, 
the banking business was preponderantly of the class designated as 
currency banking, deposits (and hence the use of checks) forming a 
relatively small proportion of the volume of transactions. The Chase 
plan of nationalization included the issue of notes by the Federal Gov- 
ernment directly (legal tenders) and indirectly through national banks’ 
abolishing the emission of notes by state banks by means of a heavy 
tax. The Supreme Court again sustained the policy and went so far 
as to declare that the Constitution, in granting to the Federal Gov- 
ernment the power to ‘‘ coin money and regulate the value thereof,”’ 
without qualification, carried the implied authority to emit paper di- 
rectly orindirectly. This means that the subject of money (the med- 
ium of exchange and the measure of value), is one of those which is 
constitutionally within the Federal control in all of its features. 

The State banks were reorganized pursuant to the Chase plan, 
under national charters, in large numbers, and for many years bank- 
ing under state laws wasalmost insignificant in proportion. But with 
the development of deposit banking, a natural sequence to the coun- 
try’s increase in wealth, there was a revival of the state banking busi- 
ness, and in recent years it has assumed very large proportions. In 
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the course of this development the trust companies came into promi- 
nence, and, departing from the original conception of their functions, 
these entered the field of deposit banking as competitors. Thus it 
has come about that for nearly a decade past the banking institutions 
operating under state laws have shown larger deposits than those op- 
erating under the national laws. In other words, the creation and use 
of more than one-half of the ‘‘ check-money” of the country is ab- 
solutely beyond the Federal jurisdiction. 

Furthermore, the conditions of the growth of banking under state 
laws have been such as to stimulate expansion of deposits, while low- 
ering the ratio of cash reserves. The average for 1907 of these re- 
serves against individual deposits, was in the case of the national 
banks 16.2%, for the state banks 8.3%, for the trust companies 5% ; 
and the ratio of the latter had just been increased consequent to spe- 
cial legislation upon the subjectin New York. The general average of 
cash reserves for all three classes of institutions for 1898 was 17.9% ; in 
1907 it had fallen to 11.3%, owing to the easier requirements of the 
state laws. Since reserves are presumed to be the primary safeguards 
for deposits, their status is an important factor. A requirement to 
hold only 5%, and one limiting the ratio to 8%, manifestly permit a 
larger margin of loanabie funds, than a requirement to hold 16%; 
and in consequence deposits created through the loaning function 
may be correspondingly increased under the former. In other words, 
the state laws permit a greater relative increase of ‘‘ check-money,” 
with less safe-guarding, so far as cash reserves go; and when itis 
borne in mind that a very substantial portion of the cash held by in- 
stitutions under state supervision consists of national bank-notes, the 
situation which Mr. Fowler desires to have considered, is emphasized. 

It is manifest that he regards this situation with some concern, 
not merely from the point of view of those who favor nationalization 
as an abstract policy; but also, and much more, from the standpoint 
of practical currency reform, which should contemplate, as essential 
features, uniformity and homogeneity in character, of the entire vol- 
ume of money-means and hence one system of regulation and admin- 
istration of the whole business of providing the same. It may be 
granted that were the country absolutely free to adopt a new system, 
such a homogeneous one would find almost unanimous approval; but 
the supplanting of the state institutions is a problem which entails 
apparently the removal of very many obstacles. The pending Fowler 
bill certainly does not contain provisions which would help very ma- 
terially to remove them. 

It may be admitted, theoretically, that the Federal power would 
be held, pursuant to the interpretations already fixed, to extend over 
the entire subject-matter; it is, however, almost certain that no meas- 
ure for the exercise of such a power, by direct means, would receive 
the consent of Congress; that is to say, the prohibition of banking 
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corporations under state laws cannot be looked for in legislation, at 
least not in this generation. Not only is the influence of the state 
institutions a powerful factor to be reckoned with; the people at 
large are not by any means convinced that the state institutions are 
not beneficial rather than the reverse. While therefore it is well-nigh 
impossible to effect what Mr. Fowler desires by direct means, very 
much might be accomplished toward the end of uniform methods by 
an indirect measure, such as Hamilton devised in the early days and 
Gallatin approved later: a central bank. 

Such a bank, under a Federal charter carefully designed to regu- 
late the country’s entire currency and banking, could exercise an in- 
fluence in regular course of business, acting as a bank of banks, which 
would in very large measure bring about the requisite improvements 
in methods and in results. Thus would be accomplished by means 
not open to valid objections, the nationalization of the monetary sys- 
tem in its most comprehensive sense. Gallatin and others tell us that 
the second United States Bank, in the ordinary course of business, 
corrected evils then existing which were regarded as almost impossi- 
ble of effective correction. With nearly a century of added experi- 
ence it would seem entirely possible for us to devise a central regu- 
lator equal in efficiency for the present needs, as was that which the 
legislators of 1816 then provided for the country. 

There appears to be no question that Mr. Fowler's proposition for 
uniformity in regulation of deposit-reserves is an ideal one; the 
sole question is how can this ideal be realized practically under the 
circumstances and conditions that exist; and one circumstance not 
yet touched upon is of considerable import. That is the rather 
unsatisfactory line of demarcation between the different classes of 
banking business. That suchdistinctions should be made, experience 
has demonstrated. It is, for example, held unwise to permit com- 
mercial or discount banks to loan upon mortgages, or to accept the 
ordinary savings deposits. Upon the other hand, many discount bank- 
ers, as well as others, believe that the trust companies should not be 
permitted to conduct ordinary commercial banking business. 

The absence of discrimination in the state laws in these particu- 
lars has obviously led to some of the conditions which are made the 
subject of criticism; and especially with respect to the question of re- 
serves. No one contends that those deposits of trust companies prop- 
erly classifiable as ‘‘trust deposits,” require the same proportion of cash 
reserves, as do ordinary deposits subject to check; but it cannot be rea- 
sonably denied that all deposits of the last-mentioned class should be 
protected by similar relative reserve provisions. It is not the title of 
the corporation, but the character of the obligation, that should gov- 
ern in determining the proportion of reserve. This principle is not 
generally observed in the legislation governing trust companies, nor 
in a satisfactory degree in that governing state banks. It has been 
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recognized in New York state only in this year’s amendments to the 
banking laws. These are the conditions which have caused the as- 
tonishing growth of the trust companies and state banks. 

Mr. Fowler fears that in the near future the national banks may 
be displaced and apparently he fears the advance of the trust compa- 
nies; hence he proposes that the national law shall give the banks 
operating under it the right to compete for trust company business, 
rather than adopt the suggestion of ex-Secretary Shaw, to authorize 
the chartering of such companies under a satisfactory Federal law. 
Such a course would give the stamp of approval to the existing prac- 
tice of mingling the different classes of business in one institution 
which is generally regarded injudicious. Would it not be much 
the wiser policy to aim for the ultimate separation of these various 
functions, following the example of Japan, mentioned in the article 
of Mr. Breckinridge Jones in the October JournaL; there the laws 
provide for distinct classes of banking corporations for each general 
class of business. Such a policy would eventually tend to greater har- 
mony among our banking institutions, and a greater measure of safety 
to all interests. It would certainly be more in accord with correct 
principles than the existing practices, which so frequently arouse 
criticism. 

Ss 


THE NEW PANAMA BOND ISSUE. 


The calling in for redemption by the Treasury of $15,436,500 of 3 % certificates 
(issued a year ago), which had all been deposited to secure national bank circula- 
tion, involved the retirement of that amount of circulation. The Treasury has now 
offered for subscription $30,000,000 of the Panama 2 per cents., which will furnish 
nearly twice the amount of basis for bank-notes that the redemption of the certifi- 
cates displaced. It seems as if these operations might easily have been timed so as 
to make the displacement of notes unnecessary. 

The issue of Panama bonds is entirely justified ; not that the Treasury needed 
the money, for it has a current balance of about $175,000,000, but by far the larger 
part of this is in the banks and it is deemed wise not to disturb it at present; the 
actual cash balance is being diminished by the deficit in revenue which is approaching 
the $50,000,000 mark ; andthe advances to the Canal fund have been large. 

The proposed issue brings the total of Panama bonds up to $84,631,980; this is 
very much less than the amount spent on the Canal, which is now well above $130,- 
000,000, inclusive of the $40,000,000 paid for the French Company’s rights and the 
$10,000,000 paid to Panama forthe Canal Zone. The total authorized issue of these 
bonds is $200,000,000, which was the approximate estimate of cost at the time; it 
was not contemplated that this expense would be put upon the present generation; 
yet more than one-fourth of the total has been paid out of the Treasury surplus. 

Meanwhile the Government has some $63,000,000 of 3 per cent. Spanish War 
bonds that are redeemable; it would appear a wise and economical policy to cover 
the whole expense of the Canal by further issues of 2 per cents. and restore the sur- 
plus so as to make it applicable for the retirement of these 3 per cents., saving the 
difference in interest. 
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AMERICAN BANKING REFORM. 


N The London Statist of October 31, 1908, there appears a very 
clear, comprehensive discussion on our financial system, under the 
heading of ‘‘ American Banking Reform,” using as a basis the ad- 

dresses of Mr. Alexander Gilbert, President of the New York Clear- 
ing House and Mr. B. E. Walker, President of the Canadian Bank of 
Commerce, of Toronto, at the Denver Convention. For the benefit 
of our readers we quote in full the S¢a/7s¢ discussion: 

At the Thirty-fourth Annual Convention of the American Bank- 
ers’ Association held at Denver at the end of September, two papers 
of special importance were read, the one by Mr. A. Gilbert, President 
of the New York Clearing House, the other by Mr. B. E. Walker, 
President of the Canadian Bank of Commerce, who was present at the 
Convention because five branches of the bank over which he presides 
are situated in the United States, and do a large business there. The 
questions discussed are of very great importance. Indeed, the con- 
dition of the American banking law is so chaotic and illogical that it 
accounts largely for the panic at the end of last year. And the panic 
in New York at the end of last year contributed very largely to that 
world-wide depression in trade which has brought about the wide- 
spread unemployment that is causing such serious trouble amongst 
ourselves. We make no apology, therefore, for inviting the atten- 
tion of our readers to the two papers just referred to. The reader 
of the first, Mr. Gilbert, is, and at the end of last year was, Presi- 
dent of the New York Clearing House. He therefore speaks with 
authority upon the subject he treats of; indeed, his statement toa 
large extent may be regarded as official. Mr. Gilbert chiefly con- 


cerned himself with the defence of Eastern bankers, and more par- 


ticularly of the bankers of New York. In other words, his object was 
to a very considerable extent to defend himself and the Association 
over which he presides. Eastern bankers have been bitterly re- 
proached by Western bankers, and those who speak for them, on the 
ground, firstly, that the Eastern bankers refused to pay deposits 
lodged with them by Western bankers, and therefore made the panic 
universal in the United States; and, secondly, that the money so with- 
held from Western bankers was employed in bolstering up the New 
York Stock Exchange. To the first of these two charges Mr. Gilbert 
replies that Western bankers were so anxious to strengthen them- 
selves at whatsoever cost to the rest of the country, that it became 
imperative on the New York bankers to stop the drain. Hoping that 
the panicky condition might subside, the Clearing House Committee 
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went on honouring the drafts that were made against them until the 
reserves of the Clearing House banks showed a deficit of $53,000,000. 
Then the Committee issued Clearing House certificates, and its action 
was followed by the Clearing House Committees of almost every im- 
portant town in the Union. He adds that the $53,000,000 deficit in the 
banking reserve occurred in less than ten days after the failure of the 
Knickerbocker Trust, and was caused by the shipment to interior in- 
stitutions of the larger portion of that amount in that short time. If 
the Committee had not taken the action it did take, in another fort- 
night the whole reserve would have disappeared, and the panic would 
have become far more disastrous than it proved to be. Mr. Gilbert 
goes on to admit that the second charge, that large sums were lent 
by the New York banks to the New York Stock Exchange is true. 
But he defends the action by saying that the New York Stock Exchange 
represents in the volume and money value of its transactions the 
largest business interest in the country. Among its members are 
many large and important banking houses whose business is strictly 
legitimate and non-speculative. During a panic those interests must 
be protected. During a panic it is of the highest importance that the 
daily clearances of the Stock Exchange Clearing House should be 
effected without difficulty. 

Mr. Gilbert further states that the real cause of the panic was the 
wild speculation on the Stock Exchange during the preceding two 
years. The extraordinary height to which quotations were raised 
in 1906 made every thinking man expect a breakdown, and the fall 
in prices, which went on almost from the beginning to the end of 
1907 left no doubt that the crisis was near at hand. We have said 
that Mr. Gilbert is, and at the time of the panic was, President of 
the New York Clearing House. He speaks, therefore, with excep- 
tional authority, and what he tells us, both of the causes of the panic 
and of the action both of the Clearing House banks of New York 
and the other banks all over the country, is exceedingly interesting 
as well as highly instructive. But Mr. Gilbert says little of the re- 
forms which ought to be effected. He has his reasons, no doubt, for 
his reticence. It is clear, however, from what he tells us, that the 
panic shows two reforms of the banking law to be urgently neces- 
sary. The first of these is giving elasticity to the note circulation. 
At present all the National banks in the United States are forbidden 
by law to reduce their circulation by more than $9,000,000 or ¥£ 1, 800,- 
ooo, in one month. Consequently the banks, forbidden to regulate 
their circulation by the state of their business, are driven to send 
their surplus cash to the great Reserve Cities, and more particularly 
to New York, with the result that it is there employed to foster spec- 
ulation. Congress limits the reduction of the note circulation in the 
mistaken belief that a plentiful supply of money is favorable to trade 
proper. As a matter of fact, all experience in the United States 





916 THE BANKING LAW JOURNAL. 


shows that an inelastic currency does not benefit trade, but fosters 
unhealty and disastrous speculation. The law ought, therefore, to 
be changed in such a manner as to allow of the banks freely cancel- 
ling notes in slack times and freely increasing their circulation when 
the demand for accommodation is active. It is quite true that even 
such a change in the law would not be sufficient. There is an im- 
mense paper circulation consisting of greenbacks and silver certifi- 
cates, which practically cannot be decreased. That circulation is is- 
sued by the Government. It is totally inelastic, and there can be no 
serious doubt that it does contribute, with the inelasticity of the note 
circulation, to foster unhealthy speculation. 

The second reform in the law which Mr. Gilbert’s statement proves 
to be urgently necessary is the getting rid of the fixed proportion of 
reserve which the National banks are required to keep. Our readers 
will recollect that the law requires National banks outside the Re- 
serve Cities to keep in cash 15 per cent. of their deposits, and the 
banks within the Reserve Cities to keep in cash 25 per cent. of their 
deposits. On the face of it, this is an illogical and mischievous pro- 
vision. A reserve is kept in ordinary times to be employed in times 
of emergency. But the American law requires a reserve to be kept, 
and yet gives no power to the banks to use it in an emergency. Prac- 
ticaily the effect of the American law is to compel all the National 
banks in the United States to keep an immense sum of money always 
idle, no matter what the demand might be nor how great a danger 
may threaten the best interests of the community. It is a most un- 
wise law and ought at once to be repealed. We have quoted above from 
Mr. Gilbert’s defence of the action of the Committee over which he 
presides his statement that in 10 days the reserves of the Associated 
banks of New York fell $53,000,000, mainly because of the haste with 
which the internal banks were withdrawing from the New York banks 
the balances lodged by the former with the latter. Headds, further- 
more, the expression of his belief that in a fortnight more the whole 
of the reserves would have disappeared if the Clearing House Com- 
mittee had continued honouring the demands of the internal banks. 
Here it will be seen the President of the Clearing House Committee 
brings out in theclearest light the mischief which the law, as it stands, 
works in an emergency. The banks everywhere were in a state of 
panic, fearing that they could not get back the balances they had 
lodged in the Reserve Cities. And, as if to make the panic worse, 
the Clearing House Committee of the greatest of all the Reserve 
Cities issues Clearing House certificates and stops paying the bal- 
ances. What is clearly desirable is, firstly, that the banks—at all 
events, the banks in the Clearing House Associations in the greater 
Reserve Cities—should have power similar to that given by the Ger- 
man law to the Imperial Bank of Germany to issue emergency cur- 
rency in an emergency, and that those banks should pay out freely, 
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rapidly, and without hesitation as much money as the country may 
require when it is in a state of panic. 

In the last session of Congress, it is true, an Act was passed au- 
thorising an emergency currency. But the Act was passed in a 
hurry, and without proper consideration. It gives power practically 
to all banks, instead of limiting it to such as would know how to use 
it wisely and efficiently, and it does not accompany the power with an 
authorization to the banks to draw upon their reserves and pay them 
out freely in every emergency. Mr. Walker, the President of the 
Canadian Bank of Commerce, clearly recognizes the unwisdom of 
the existing American law as regards reserves, and he strongly urges 
that that portion of the statute fixing the proportion of reserves 
should be repealed. He goes on to recommend authority being given 
to all banks to establish branches. This is a matter to which we 
have very often directed attention in 7he Statist. We entertain no 
doubt, any more than does Mr. Walker, that the present system is 
most unwise, and has an exceedingly bad effect upon business in the 
United States. As matters stand at present, there are over 6,000 
National banks scattered over the United States. There are, in ad- 
dition, an immense number of State banks and private banks. Over 
and above these, there are the trust companies, most of which do a 
banking business. And, lastly, there are the savings banks. Every 
one of these banks is complete in itself. It has no branches. It has 
no superior authority except the Government. It has little power to 
co-operate with the other banks. And when an emergency arises it 
has to think only of itself. It has no right of any kind to expect as- 
sistance from anybody else, and therefore it acts with the extremest 
selfishness. Mr. Gilbert, in the paper to which we have called atten- 
tion above, tells us that the internal banks all over the Union were 
drawing upon the New York banks so wildly that in another fort- 
night the New York banks would not have had a penny of reserve 
left. And what the internal banks were doing in the case of 
New York they were doing in every other Reserve City, 
because each one of them felt that it had to depend upon its own 
resources alone, and could not either re-discount or borrow from 
anybody else. Now it is obvious that where there are a few 
great banks with numerous branches, instead of a vast multitude of 
small banks with no branches, the case is entirely different. A great 
bank with numerous branches is one organization. Orders sent down 
from the head office are implicitly obeyed at every branch. The 
branches feel confident that the head office and the other branches 
will help them as far as they can, and thus there is not that feeling 
of isolation in which the single small bank stands. On the contrary, 
there is a feeling of fellowship and a readiness to co-operate. That, 
no doubt, is one reason why there is never the same utter loss of self- 
control in countries where there are great banks with numerous 
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branches as was witnessed last autumn in the United States. There 
the banks all completely lost their heads. Nevertheless, there is a 
strong prejudice in the United States against branch banking, and it 
remains to be seen whether branch banking will be allowed. But 
unquestionably it is a very necessary reform. 

While Mr. Gilbert is strongly in favour of a central bank which 
should do business only with existing banks and the Government, 
Mr. Walker is strongly opposed to such an institution. Mr. Gilbert 
maintains that a central bank would, by re-discounting and by issu- 
ing an emergency currency be able to act powerfully upon a crisis, 
and shortly bring it to an end. Mr. Walker, on the other hand, main- 
tains that such a bank is unnecessary. He argues that the crisis ex- 
tended to Canada last autumn; that there had been in Canada, just 
as there was in the United States, a wild speculation not only upon 
the Stock Exchanges, but in real estate and in commodities; and yet 
that Canada pulled through, while the whole of the banks of the 
United States had practically to suspend cash payments. And he at- 
tributes the difference of the result in the two cases to the fact that 
in Canada there are for the country great banks with numerous 
branches, while in the United States there is a vast multitude of small 
banks with no branches. What has happened in Canada, he holds, 
would happen in the United States if the banking systems were sim- 
ilar. In short, given the power of issuing an emergency currency 
and given also.reasonable co-operation between the great banks with 
numerous branches, he holds that everything necessary to cope with 
a panic would exist. We are inclined to agree with Mr. Walker that 
for a country like the United States, which has made great progress 
in wealth and trade, which has established a great system of bank- 
ing, and which has traditions and prejudices respecting its institu- 
tions, it would be extremely difficult to establish a really powerful 
central bank. In Europe central banks have been a remarkable suc- 
cess, because they were established before modern banking came into 
existence. The Bank of England, for example, was founded in the 
reign of William III. The Bank of France did not come in to exist- 
ence until 1804. But there trade, commerce, and banking were in a 
very rudimentary state at the time of Napoleon. On the other hand, 
in the United States, two central banks were established one after 
another, and both were destroyed. Whether it would be possible to 
establish a third with success, and to give it the standing that would 
enable it to play the part in a panic which the Bank of England does 
with ourselves, is open to question. We are not very fond of theory 
in such a matter. We look rather to experience as the true guide for 
practical men. So far, central banks in the United States have failed, 
while the existing system has, at all events, lasted for a whole gener- 
ation; and though it has great defects and stands in urgent need of 
sweeping reforms, there is no reason why it should not be suc- 
cessfully reformed and work well for the country. However, the ques- 
tion, no doubt, is engaging the best attention of the Congressional 
Commission that was appointed at the end of the last session of Con- 
gress, and until the report of that Commission is issued it is perhaps 
wisest to reserve our judgment. All that can be said with certainty is 
that sweeping reforms in the American system of banking are needed, 
and that a great central bank, if it could be established with the gen- 
eral approval of the community, would no doubt be able to playa 
most beneficial part in the future. 





LEGAL DECISIONS. 


TRANSFER OF BILL OF LADING AS SECURITY. 


Supreme Court of North Carolina reverses itself and now holds bank, accepting bil] 
of lading as security for amount advanced on draft, not liable for breach of con- 
signor’s warranty. 


Mason v. Nelson, Supreme Court of North Carolina, October 21, 1908. 


1. The holder of a draft or bill of exchange, who takes an attached bill of lading 
by assignment, or otherwise, as security for the amount advanced on the draft, be- 
comes the owner of the goods, as against the acceptor, to an extent sufficient to se- 
cure and protect his claim. 

2. The purchaser of a draft for full value and in the regular course of business, 
who takes an assignment of the bill of lading representing the goods for the purchase 
price of which the draft was drawn, which goods were sold under a warranty, does 
not thereby assume the burden and obligation of the contract between the consignor 
and the consignee in which the purchaser of the draft took no part, and of which he 
had no notice, and he cannot he held by the consignee for a breach of the warranty. 


In August, 1906, the plaintiff purchased from the defendant Nel- 
son, doing a cotton business in Texas, fifty bales of cotton at the 
price of 834 cents per pound. Nelson guaranteed the cotton to be 
equal in grade, texture and quality to certain samples. The cotton 
was consigned to Nelson’s order, with instructions to notify the plain- 
tiff. Nelson then drewa draft upon the plaintiff for $2,176.14, the 
contract price, payable to the defendant Trice and sold the draft to 
Trice for full value, attaching the bill of lading as security. On the 
arrival of the cotton the railroad company would not allow the plain- 
tiff to remove or inspect the cotton except on presentation of the bill 
of lading, and in order to get the bill of lading he was obliged to 
take up the draft from the bank to which it had been forwarded for 
collection. Upon examination the cotton proved to be greatly infe- 
rior to the samples and not worth more than half of the amount of the 
draft. The plaintiff joined Nelson and Trice as defendants in his 
action to recover damages. 

Hoke, J, In thecase of Finch v. Gregg, reported in 126N.C. 176, 
35 S. E. 251, 49 L. R. A. 679, this court held, in effect, that when a 
purchaser and consignee of goods has accepted and paida draft, drawn 
on himself by the consignor for the purchase price, to a holder of the 
draft ‘‘in due course,” said holder, having taken an assignment of 
the bill of lading attached, or otherwise, as security for the amount 
paid in obtaining the draft, and this bill of lading is turned over to 
the consignee on the payment of the draft, who thereby obtains pos- 
session of the goods, the said consignee can recover of the holder re- 
ceiving such payment damages for breach of warranty given by the 
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consignor in the original contract of sale, and this, though the holder 
of the draft had no interest ultra in the goods, and took no part in 
the bargain. The present writer, who presided at the trial of Finch 
v. Gregg in the Superior Court, first made this ruling in the court be- 
low, following with much hesitation a decision of the Texas Court of 
Civil Appeals, then recently made (Landa v. Lattin Bros., 19 Tex. 
Civ. App. 246), and the position was sustained on appeal. The pur- 
port of this Texas decision, cited with approval in the opinion of our 
Supreme Court, on the question chiefly considered here, is thus 
stated in 64 S. W. 48: ‘‘(1) A consignor of wheat delivered to a bank 
a bill of lading, with draft drawn upon his consignee attached. The 
bank cashed the draft, and paid the consignor. The consignor had 
contracted to furnish sound wheat, but the wheat furnished was of 
inferior quality. Held, that the bank purchasing the bill of lading 
became the owner of the wheat, and was responsible tothe consignee 
for the failure to furnish sound wheat.” ‘‘(3) A bank cashing a 
draft, attached to a bill of lading, drawn on the consignee of goods, 
becomes a purchaser of the goods, and must, at its peril, exercise 
care to see that the goods are of the quality that the consignor con- 
tracted to furnish.”” These cases, and the principle upon which they 
are made to rest, apply to the facts presented here, and, if they are 
to be regarded as the law governing the rights of these parties, the 
judgment of the court below overruling the demurrer must be af- 
firmed. Trice, the appellant who demurred to the complaint, was 
the holder of the draft, in due course, with a bill of lading at- 
tached and assigned to him as security for the amount paid in dis- 
counting the draft. So far as appears, he had no interest in the 
goods, except what belonged to him by reason of these papers, took 
no part in the bargain and sale, and had no knowledge or notice of 
its terms, and he is sued by the consignee, who accepted and paid the 
draft, for breach of warranty given by the consignor to the consignee 
in the contract of sale. After giving the question our best consider- 
ation, with a due sense of the great importance of adhering to deci- 
sions when formally announced as law by the court, we feel con- 
strained to overrule the case of Finch v. Gregg, being of opinion 
that the decision is based on an erroneous principle, or rather on the 
erroneous and unwarranted extension and application of an admitted 
principle, and is contrary to the great weight of well-considered au- 
thority. The case excited much comment at the time it was an- 
nounced. 

‘It is well settled that when the vendor of goods ships them, 
taking from the carrier a bill of lading to deliver to his own order, 
and thereupon draws a draft payable to his own order upon the ven- 
dee, attaching the bill of lading, and indorses toa third party such 
draft for value, the title to the goods vests in the indorsee at least to 
the extent of the amount advanced.” Mfg. Co. v. Tierney, 133 N. C. 
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630. Tothe extent indicated in this citation from Mfg. Co. v Tier- 
ney, the principle contained in Finch v. Gregg is sound. The holder 
of a draft or bill of exchange, who takes an attached bill of lading 
by assignment, or otherwise, as security on the amount advanced on 
the draft, does become the owner of the goods, as against theacceptor, 
to an extent sufficient to secure and protect hisclaim. And it is in 
extending this wholesome and very generally accepted principle of 
mercantile law to an unwarranted length that the errorin Finch v. 
Gregg consists. That decision not only makes the holder of a nego- 
tiable instrument, who has taken an assignment of the bill of lading 
only as security, the owner outright of the goods, but imposes on 
him the burden and obligation of a contract concerning the property, 
made between the consignor and consignee, in which the holder took 
no part, and of which he had no notice. And in no aspect of the 
matter, as we view it, can such a position be sustained. Since the 
noted case of Lickbarrow v. Mason, Smith's Leading Cases (9th Am. 
Ed.) p. 1045, and before that time, it has been accepted doctrine that 
the holder of a bill of lading by assignment will, under certain con- 
ditions, be regarded as the absolute owner of the goods; but, as 
pointed out by the American annotator of this decision, in Law Li- 
brary Ed., vol. 43, p. 543, this is only true when, by the terms of the 
contract between the assignor and the assignee, the entire title was 
to pass to the assignee. That decision was made on a question not 
at all relevant to this inquiry, and is therefore not further pursued; 
but there is nothing in the case, or the principle therein announced, 
which prevents the assignee, when the contract so provides, from 
taking a restricted interest under such an assignment, and of having 
his rights protected and enforced according to the stipulations of his 
contract. And, so far as we can discover, until these decisions were 
made which we are now reviewing, it was a doctrine universally rec- 
ognized that the holder of a negotiable instrument, with bill of lad- 
ing attached, under the circumstances indicated, was in by right su- 
perior to that of a consignee, who had accepted and paid a draft 
drawn on him for the purchase price of the goods, and whether such 
consignee accepted and paid, as in this case, or paid the draft on pre- 
sentation, as in Finch’s Case, the result was thesame. In either event 
the consignee thereby took a position in recognition of the holder’s 
rights under his contract, whatever they were. 

In accordance with this doctrine, the case of Mfg. Co. v. Tierney, 
supra, correctly holds: ‘‘(4) Where a bank fora valuable considera- 
sion takes an assignment of a bill of lading with draft attached, the 
consignee of the goods takes them subject to the rights of the holder 
of the bill of lading for the amount of the draft, and he cannot retain 
the price of the goods on account of a debt due him from the con- 
signor.” This principle is entirely inconsistent with the doctrine an- 
nounced in Finch v. Gregg, and, as stated, is in accord with the gen- 
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eral current of authority on the question in this country and in Eng. 
land. Robinson & Cherry v. Reynolds, 42 E. C. L. 634; Hoffman 
& Co. v. Bank, 79 U. S. 181; Goetz v. Bank, 119 U. S. 551; Blaidsell 
v. Bank. 96 Tex. 626; Arpin v. Owens, 140 Mass. 144; Tolerton & 
Stetson Co. v. Bank, 112 Iowa, 706; Lewis v. Small Co. et al., 117 
Tenn. 153; Hall v. Keller, 64 Kan. 211. 

The exact case is presented in Tolerton’s Case, supra, where it is 
held: ‘*(1) The purchaser of a draft with bill of lading attached is 
not liable on a warranty, made by his assignor, of the goods repre- 
sented by the bill of lading. (2) Payment by the drawee to the payee 
of a negotiable draft, with bill of lading attached, cannot be recov- 
ered back by the drawee on the ground that the payee has received 
money which it cannot equitably retain because of a breach of war- 
ranty made by the drawer to the drawee on the sale of the goods for 
which the bill of lading was given, since any equities arising there- 
from do not affect the payee when he has secured an acceptance or 
payment.” 

In Hoffman’s Case, supra, it was held: ‘‘A consignor, who had 
been in the habit of drawing bills of exchange on hisconsignee, with 
bills of lading attached to the drafts drawn (it being part of the 
agreement between the parties that such bills should always attend 
the drafts), drew bills on him with forged bills of lading attached to 
the drafts, and had the drafts, with the forged bills of lading so at- 
tached, discounted in the ordinary course of business by a bank ig- 
norant of the fraud. The consignee, not knowing of the forgery of 
the bills of lading paid the drafts. Held, that there was no recourse 
by the consignee against the bank.” And the doctrine and the rea- 
son upon which it rests is well stated in the opinion as follows: 
‘‘ Proof, therefore, that the bills of lading were forgeries could not 
operate to discharge the liabliity of the plaintiffs, as acceptors, to pay 
the amounts to the payees or their indorsees, as the payees were in- 
nocent holders, having paid value for the same in the usual course 
of business. Different rules apply between the immediate parties to 
a bill of exchange—as between the drawer and the acceptor or be- 
tween the payee and the drawer—as the only consideration as between 
those parties is that which moves from the plaintiff to the defendant ; 
and the rule is, if that consideration fails, proof of the fact is a good 
defense to the action. 

‘But the rule is otherwise between the remote parties to the bill, 
as, for example, between the payee and the acceptor, or between the 
indorsee and the acceptor, as two distinct considerations come in 
question in every such case where the payee or indorsee became the 
holder of the bill before it was overdue, and without any knowledge 
of the facts and circumstances which impeach the title as between the 
immediate parties to the instrument. Those two considerations are 
as follows: First, that which the defendant received for his liability; 





[ 
P 








LEGAL DECISIONS. 923 


and, secondly, that which the plaintiff gave for his title, and the rule 
is well settled that the action between the remote parties to the bill 
will not be defeated unless there be an absence or failure of both 
these considerations. Unless both considerations fail in a suit by 
the payee against the acceptor, it is clear that the action may be 
maintained, and many decided cases affirm the rule, where if any in- 
termediate holder between the defendant and the plaintiff gave value 
for the bill, such an intervening consideration will sustain the title 
of the plaintiff.” 

The opposing principle, that maintained in Finch v. Gregg, is not 
only contrary to this great array of well considered authority, but is 
against the real facts of the transaction, bringing the holder of a 
negotiable instrument under the burdens of a contract which he never 
made, and in which, so far as appears, he had no interest. The al- 
legations in the complaint, made by the plaintiff himself, and ad- 
mitted by the demurrer, are to the effect that one Nelson, of the Nel- 
son Cotton Company, sold the cotton to plaintiff. He, or one of them 
owned the cotton, made the bargain, gave the warranty, and got all 
the profits, if there were any. Trice, the defendant and payee, took 
the draft for full value, in the regular course of mercantile dealing, 
and, as heretofore stated, so far as the facts show, he had no interest 
in the cotton, took no part whatever in the bargain, and had no 
knowledge or notice ofits terms. He simply received what was due 
him under his contract; and, this being true, it would be a hard meas- 
ure of justice to hold him responsible for the assurances and stipula- 
tions given by the vendor to the purchaser in the contract between 
them, from which he derived no benefit. 

We are not insensible to the great importance of the doctrine of 
stare decisis, a doctrine of recognized value in all countries whose 
jurisprudence, like our own, is founded so largely on precedents. 
We know that the courts in such countries, as a general rule, will 
adhere to a decision found to be erroneous, when it has been acqui- 
esced in for a great length of time so as to become accepted law con- 
stituting a rule of property. And there are other conditions, re- 
stricted in their nature, where the doctrine may be properly applied, 
but none of them require or permit that a court should adhere to a 
decision found to be clearly erroneous which affects injuriously a 
general business law; and under the circumstances indicated here. 
As it has been well said, ‘‘where vital and important public or pri- 
vate rights are concerned, and the decisions regarding them are to 
have a direct and permanent influence on all future time, it becomes 
the duty, as well as the right, of the court to consider them carefully 
and to allow no previous error to continue if it can be corrected. The 
foundation of the rule of stare decisis was promulgated on the ground 
of public policy, and it would be a grievous mistake to allow more 
harm than good to come from it.” 26 A. & E. (2d Ed.) p. 184. This 
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decision, announced somthing like 10 years ago, cited not more than 
twice as direct authority for the position it contains, and disapproved 
in the State where it seems to have originated, commented on ad- 
versely by the intelligent annotators and reviewers of the country, 
and pronounced unsound by the great weight of authority bearing 
on the question, cannot be considered to have ever been acquiesced 
in or to have become the accepted law of the land. Nor are we in- 
advertent to the fact that this contract was made at atime when 
Finch v. Gregg expressed the rule which prevailed with us on the 
question presented, but we are of opinion that this should not be al- 
lowed to affect the result. 

The general principle is that a decision of a court of supreme ju- 
risdiction, overruling a former decision, is retrospective in its opera- 
tion, and the effect is not that the former decision is bad law, but 
that it never wasthelaw. To this the courts have established the ex- 
ception that where a Constitution or statute law has received a given 
construction by the courts of last resort, and contracts have been made 
and rights acquired under and in accordance with such construction, 
such contracts may not be invalidated nor vested rights acquired un- 
der them impaired by a change of construction made by a subsequent 
decision. And there is high authority for the position that this is 
the only exception that should be allowed. And while this court in 
a case of unusual hardship has extended the principle of this excep- 
tion to acriminal cause, and in another decision, to a case where a 
title to real estate had vested, the principle should certainly not be 
further extended and applied to an erroneous decision, on general 
mercantile law, which is contrary to accepted doctrine and recog- 
nized business methods. We are of opinion, therefore, that the case 
of Finch v. Gregg should be overruled, and the principle upon which 
it rests should be disapproved, first, as contrary to the general cur- 
rent of authority on a subject where uniformity of decision is so 
greatly to be desired; second, because it puts an undesirable and in- 
jurious clog upon commercial intercourse between different sections 
of the country; and third, because it may, and frequently does, work 
grievous wrong to parties litigant, in subjecting them to the burdens 
and obligations of contracts which they never made, and holding 
them responsible for fraud and wrongs which they did not commit, 
and of which they had no knowledge or notice. 


THE American Institute of Banking offers a first prize of $200, a second prize of 
$100, and a third prize of $50, for the best essays on the subject of “‘ American Cur- 
rency Problems.” Competition is open to active chapter members who are clerks in 
financial institutions. Each essay shall be not less than 5,000 nor more than 10,000 
words; typewritten on paper of letter-sheet size approximately 834 x11 inches, leav- 
ing margins of one inch or more; must be signed with an assumed name, and be ac- 
companied by a sealed envelope containing assumed name, the name of the author 
and of his bank and chapter. Three copies of each essay must be in the hands of the 
educational director of the Institute not later than May 1, 1909, to be submitted sim- 
ultaneously to three judges. All essays become the property of the Institute. 
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This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 








DEPOSITORS’ GUARANTY LAW CONSTITUTIONAL. 


Noble State Bank v. Haskell, Supreme Court of Oklahoma, September 11, 1908. 


The act “creating a state banking board, establishing a depositors’ guaranty 
fund to insure depositors against loss when the bank becomes insolvent”’ is not in con- 
flict with section 7, art. 2 of the Constitution, which provides that “ No person shall 
be deprived of life, liberty, or property, without due process of law ;” nor is it in vio- 
lation of section 15, art. 2 of the Constitution, which provides that ‘no law impairing 
the obligation of contracts shall ever be passed;” nor is it in violation of sec- 
tion 2, art. 2 of the Constitution, which provides that “all persons have the 
inherent right to life, liberty, the pursuit of happiness, and the enjoyment of the 
gains of their own industry;” nor is it in violation of section 23, art. 2 of the Con- 
stitution, which provides that: ‘‘ No private property shall be taken or damaged for 
private use, with or without compensation, unless by the consent of the owner, ex- 
cept for private ways of necessity, or for drains and ditches across lands of others for 
agricultural, mining or sanitary purposes in such manner as may be prescribed by 
law ;” nor is it in violation of section 24, art. 2 of the Constitution, which provides 


that “private property shall not be taken or damaged for public use without just 
compensation.” 


Syllabus by the Court. 


The Supreme Court of Oklahoma, in a recent decision, has held 
in favor of the constitutionality of the act of December 17, 1907 
(Laws of 1907-1908, page 145, chap. 6, Art. 2), as amended on Feb- 
ruary 12, 1908 (Laws of 1907-1908, page 153, chap. 6, art. 3), an act 
‘* creating a state banking board, establishing a depositors’ guaranty 
fund to insure depositors against loss when bank becomes insolvent.” 

Section 2 of the act provides as follows: 

‘* Within sixty days after the passage and approval of this act, the 
State Banking Board shall levy against the capital stock an assess- 
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ment of one per cent. of the bank’s daily average deposits, less the 
deposits of the state funds properly secured for the preceding year, 
upon each and every bank organized and existing under the laws of 
the state, for the purpose of creating a depositors’ guaranty fund. 
Said assessment shall be collected upon call of the State Banking 
Board. In one year from the time the first assessment is levied, and 
annually thereafter, each bank subject to the provisions of this act 
shall report to the Bank Commissioner the amount of its average 
daily deposits for the preceding year, and if said deposits are in ex- 
cess of the amount upon which the one percent. was previously paid, 
said report shall be accompanied by additional funds to equal one per 
cent. of the said daily average excess of deposits, less the deposits of 
the state funds properly secured, and less the deposits of the national 
government for the year over the. preceding year, and each amount 
shall be added to the depositors’ guaranty fund. If the depositors’ 
guaranty fund is depleted from any cause, it shall be the duty of the 
State Banking Board in order to keep said fund to one per cent. of 
the total deposits in all of the said banks subject to the provisions of 
this act, to levy a special assessment to cover such deficiency, which 
special assessment shall be levied upon the capital stock of the banks 
subject to this act, according to the amount of their deposits as re- 
ported in the office of the Bank Commissioner. And said special as- 
sessment shall become immediataly due and payable.” 


Wituiams, C. J. Plaintiff in error contends that the carrying into 
effect of what is known as the ‘‘ Depositors’ Guaranty Law ” will im- 
pair its charter contractual rights. 

The question of the right of the Legislature to repeal a granting 
act was first before the Supreme Court of the United States in the 
year 1806, in the case of Fletcher v. Peck, 6 Cranch, 135, 3 L. Ed. 
162, where the Legislature of the state of Georgia had rescinded an 
act authorizing the sale of certain state lands to individuals, where it 
was charged that such act was procured through fraud. The land 
having passed into the hands of purchasers for valuable considera- 
tion, without notice, the court held that the state of Georgia was re- 
strained, either by general principles which are common to free in- 
stitutions, or by the particular provisions of the Constitution of the 
United States, from afterwards passing a law whereby the estate of 
the bona fide purchasers of the premises could be constitutionally and 
legally impaired and rendered null and void. The next case was that 
of the trustees of Dartmouth College v. Woodward, 4 Wheat. 520, 4 
L. Ed. 630, in the year 1819. Mr. Justice Marshall, in an elaborate 
opinion, held that the charter granted by the British Crown to the 
trustees of Dartmouth College in New Hampshire, in the year 1769, 
was a contract ‘‘ within the meaning of that clause of the Constitution 
of the United States (article 1, § 10) which declares that no state shall 
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’ 


make any law impairing the obligation of contracts,” and further 
held the act of the state Legislature of New Hampshire, altering the 
charter without the consent of the corporation, in a material respect, 
to be an act impairing the obligation of the charter and unconstitu- 
tional and void. The rule announced in this case has been uniformly 
adhered to in this court. However, the Supreme Court of the United 
States has, without exception, held that whenever the Legislature 
granting a charter reserves the right to alter, amend, modify, or re- 
peal it, either by so providing by general law, whether organic or 
statutory, or in the charter, the right to amend or repeal such char- 
ter exists, and to do so does not impair the obligation of a contract, 
the charter being obtained and accepted with the full understanding 
that the right to amend, modify, or repeal is a part of the contract, 
and to the exercise of which right the grantee had consented. 

Immediately after the Dartmouth College Case, the importance of 
reserving the right to control corporate organizations, which were 
from time to time being chartered, was realized, and in many states 
general statutes, expressly reserving such powers, which statutes be- 
came a part of every act of incorporation as fully as if written there- 
in, unless a different purpose was therein plainly expressed, were 
enacted. And afterwards, in most of the states, as their Constitutions 
were revised, and in the new states as they were admitted into the 
Union, such provisions were incorporated in the organic law. 

When the plaintiff in error was chartered as a banking corpora- 
tion section 3, c. 18 (section 932) Wilson’s Rev. & Ann. St. 1903, pro- 
viding as follows: ‘‘Every grant of corporate power is subject to al- 
teration, suspension or repeal, in the discretion of the Legislature”’ 
—was in force and effect, and, except as amended or repugnant to 
our Constitution, is still in force in this state. Section 1, Schedule 
(Bunn’s Ed. § 450) Oklahoma Constitution. Section 47, art. 9 (Bunn’s 
Ed. § 262) Oklahoma Constitution, provides as follows: ‘‘The Legis- 
lature shall have power to alter, amend, annul, revoke or repeal any 
charter of incorporation or franchise now existing and subject to be 
altered, amended, annulled, revoked, or repealed at the time of the 
adoption of this Constitution, or that may hereafter be created, when- 
ever inits opinion it may be injurious to the citizens of this state, 
in such manner, however, that no injustice shall be done to the in- 
corporators.”” The Legislature are the sole and exclusive judges to 
determine whenever the exercise of the rights under such charter is 
injurious to the citizens of the state. It isto be amended or repealed 
in such manner, however, that no injustice shall be done the incor- 
porators. This is not a limitation upon the power of the Legislature 
to alter, amend, annul, revoke, or repeal such charter, but a direction 
that such power shall be exercised in such manner as not to work an 
injustice upon the stockholders. When the plaintiff corporation was 
chartered, the corporators assenting to the terms thereof, the charter 
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was acquired with the full understanding that the Legislature in its 
discretion could alter, suspend, or repeal the same. There is no al- 
legation in plaintiff’s complaint that prior to or since the ratification 
of our Constitution there has been any change in the personnel or 
holdings of the shareholders, and when the corporators agreed that 
the Legislature might alter, suspend or repeal said charter at pleasure, 
how can they complain now that the Legislature has seen fit, in the 
exercise of its discretion, to amend said charter ? Or that it was done 
in such a manner as to do them an injustice ? Under the provisions 
of section 47 ,art. 9, of the Constitution, supra, the Legislature, when- 
ever in its opinion a charter is injurious to the citizens of the state, 
should exercise its power to alter, amend, annul, revoke, or repeal 
the same; but it is directed therein to provide for the winding up or 
administering of the affairs of such corporation so as to protect not 
only the creditors, but also the corporators. 

Counsel for plaintiff in error in their brief state: ‘‘It is doubtless 
true that such a law could be enforced as to banks chartered after its 
passage, because then it would be optional with the persons desiring 
to organize a bank to incorporate or not, asthey liked. If they chose 
to avail themselves of the law, they could not then object to it, but 
as to banks already in existence, that have no choice in the matter, 
the law does not operate upon them by their consent, but purports 
to compel them to act under its provisions.” Counsel overlook the 
fact that the law merely provides that ‘‘all banking institutions now 
organized as corporations, doing business in this state, are hereby 
permitted to continue as at present incorporated, but in all other re- 
spects, their business, and the manner of conducting the same, and 
the operation of said bank, shall be carried on subject to the laws of 
this state, and in accordance therewith.”” The Legislature was au- 
thorized to unconditionally repeal such charter, and to make provi- 
sion for the winding up of its affairs. It is not compulsory upon the 
stockholders to continue in the banking business. If they do not see 
proper to comply with the laws of the state, and to conduct the busi- 
ness of the bank in accordance therewith, it has the option to wind 
up its affairs, pay its depositors, settle with its creditors and stock- 
holders, and discontinue business. 

The business of banking, by reason of its intimate relation to the 
fiscal affairs of the people, is, and ever has been, considered a proper 
subject of legislative control, and strictly within the domain of the 
internal police power of the state. Such business is as essential and 
necessary to the conduct and carrying on of trade and commerce as 
are common carriers. 

Banks are chartered by the state, not with the paramount view of 
enabling the stockholders to make investments and derive profits 
therefrom, but to meet a public necessity. The stockhoiders, having 
made investments therein, should be protected, but private interest 
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must always be subordinated by the state, in the exercise of its police 
power, to the public welfare or good. With the view that the depos- 
itor, as well as the stockholder, and the general public with an inci- 
dental interest therein, may be protected, banking is regulated, and 
limitations, restraints, and requirements are imposed. The imposi- 
tion of double liability upon the stockholders; the requirement of re- 
serve funds; stipulations as to what capital stock cannot be invested 
in; prescribed qualifications of the directors—all these having been 
tried, in the judgment of the Legislature the further restriction that 
active officers should not borrow from the bank without incurring 
pains and penalties was deemed salutary. In addition to further and 
more completely protect the depositors, the depositors’ guaranty 
fund is created, the Legislature acting pursuant to the mandatory 
declaration of the Constitution (section 1, art. 14). 

Because the sovereignty, in the exercise of its police powers, 
grants or permits franchises to banking corporations, at the same 
time providing for the protection of all deposits placed therein by 
creating a depositors’ guaranty fund, banking corporations being 
compelled to pay in a certain stipulated and pro rated amount for the 
benefit of the depositors and for the public welfare, it does not fol- 
low that such payments are made by such banks without reciprocal 
compensation or benefit. What are banks organized for? Are the 
officers and stockholders acting from a spirit of philanthropy in secur- 
ing a charter and establishing such business? Or is it done for the 
purpose of gain? it being at the same time both necessary and con- 
venient for persons engaged in business to deposit their money in the 
banks and have the benefit of exchange, the banking corporation re- 
ceiving, under certain limitations and regulations, the benefit of the 
use of the deposits, ofttimes without any compensation whatever to 
the depositor in the way of interest. In most instances the deposits 
subject to check bear no interest, and when the same are placed for 
a designated time, it is usually at a low rate, much lower than that 
at which the bank loans. True, the bank performs a valuable and a 
necessary service in every community, being a clearing house for the 
business concerns, and through its channels are furnished the ways 
and means for the financing of enterprises for the development of 
the country, the moving of crops, and the carrying on of all necessary 
business. The honest, reasonable, just, law-respecting banker bears 
a very necessary and commendable relation to the community, town, 
or city in which he is located. 

When contracts are made, certain confidence is assured in busi- 
ness transactions. When deposits are made, safe confidence in banks 
is assured. Then whatever protects the depositor protects the bank, 
because it assures confidence in the bank. And with the bank re- 
stricted in its operations by a rigid requirement of the law: Careful 
inspection; frequent reports; ample reserve fund to be retained; 
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limitation on the amount that may be loaned ; no loan to be made to 
an active officer therein without criminal punishment being incurred ; 
restrictions as to what the funds of the bank may be invested in—all 
of these limitations and safeguards thrown around the banking world 
should justify banks in having confidence in one another. Each bank 
having a reciprocal interest in the depositors’ guaranty fund, there- 
by each has an incidental reciprocal interest in every other bank. 
The banker can no more properly be permitted to say in regard to 
other banks, ‘‘Am I my brother’s keeper?” than could the man in 
Holy Writ in the days of old, in the sight of Jehovah, repeat with 
approval such a subterfuge, for under this law each banker is his 
brother banker’s keeper; he having an individual interest in the re- 
sult of the management of each bank. 

The national, state, county, municipal, and district governments 
prescribe how their deposits shall be secured. Why should not the 
government, in the exercise of the same power, prescribe how the 
banks shall guaranty or secure the deposits of the citizens of the state ? 
With the law enforced the reckless, dishonest, and incompetent 
banker cannot remain in business. The law closes the door of hope 
against him. Forthe pro rata amount each bank is required to de- 
posit with the banking board to constitute the guaranty fund, every 
one gets a reciprocal benefit therefrom. For every dollar that a 
bank is compelled to pay into such fund it receives a reciprocal pro- 
tection and benefit, not only for itself, but also for its depositors; for 
what secures the depositors is certainly a benefit to the bank. It may 
not be so apparant in times of universal prosperity and contentment; 
but in the eras of depression and discontent, the bank that has the as- 
sured confidence of its depositors should certainly be regarded as 
benefited, for there is no danger of any general and unnecessary with- 
drawal of deposits from such bank. The bank that can rest assured 
against such contingencies thereby receives a benefit. Consequently, 
the guaranteeing of deposits occasions, not only assurance to the de- 
positor, but relief to the bank from any apprehension of any unneces- 
sary run upon and withdrawals from the bank. Whilst such assess- 
ment for the guaranty fund goes to the protection of every other 
bank, as well as its own, yet every bank receives a reciprocal benefit 
for its pro rata assessment paid into such fund, and thereby there is 
an equal reciprocal benefit to every bank in the state. The presump- 
tion is that the Bank Commissioner will efficiently administer the 
laws of his department, and with that law enforced there can be no 
banks whose assets will not pay their liabilities. The brand of insol- 
vency will be placed upon none, except as a result of defalcation or 
acts of Providence, occasioned by the seasons, the rains, and drouths, 
and pestilences. And there should be enough of the milk of human 
kindness in the soul of every man, whether he be banker, money 
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lender, farmer, or laborer, that he should take pleasure in participat- 
ing in the reimbursement of losses occasioned by such misfortune. 

Here the state has imposed conditions under which new banks 
could be organized and engaged in the banking business, and also 
under which old banks could continue such business. One of the 
conditions is that they provide, in a designated way, for the guaran- 
teeing of the deposits of the people that place money in such banks; 
the state at the same time having adopted rigid safeguards to pre- 
serve, not only the capital stock, but the deposits in each bank, with 
a view of protecting the individual stockholders of every bank in the 
state. Where can this be any confiscation of any rights acquired 
under any bank charter; there being no contention made that the 
reasonable estimated assessments will be so large as to prevent the 
bank annually from earning a sufficient amount to pay this assess- 
ment, and also a reasonable dividend ? 

We conclude that the act complained of is neither repugnant to 
the Constitution of Oklahoma nor that of the federal government. 
And, further, that the allegations in plaintiff's petition did not state 
facts sufficient to justify equitable interference, and the issuance of 
the writ of injunction prayed for was properly denied. 

The judgment of the lower court is affirmed. All the Justices 
concur. 


PAYMENT OF FORGED PAPER. 


Bank not liable where it pays check with forged indorsement, where the depositor 
has suffered no damage thereby. 


Andrews v. Northwestern National Bank, Supreme Court of Minnesota, August 28, 1908. 


The appellants forwarded to their agent a check to be used in paying their debt 
to acustomer. The agent forged the name of the payee, and deposited the check in 
a bank to his own credit. Being short in his account with his principals, the agent 
then paid to them a sum of money which included the proceeds of the forged check. 
The bank on which the check was drawn paid it on the forged indorsement. In an 
action by the drawers of the check against the bank, /e/d that inasmuch as the pro- 
ceeds of the check came back to the drawers, and the debt of the agent remained 
unpaid, they had suffered no damage by reason of the payment of the check, and 
could not recover the amount thereof from the bank. 

Syllabus by the Court. 


The plaintiffs, Andrews & Gage, were engaged in the grain and 
grain-elevator business in Minnesota. On or about Sept. 23, 1905, 
they drew a check upon the Northwestern National Bank at Minne- 
apolis for $926.72, payable to Z. W. Thomas or order, and forwarded 
it totheir agent, one P. T. Langdon, at Berlin, N. D., with instruc- 
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tions to deliver it to the payee, if it was then due and owing to him, 
for grain previously received from him by the plaintiffs. The agent, 
instead of acting as instructed, forged the name of the payee on the 
back of the check and deposited it in the State Bank at Berlin in the 
name of P. T. Langdon & Co. There was no firm, partnership or cor- 
poration by that name, and the name was assumed by Langdon for 
the purposes of that account only. Subsequently, Langdon made a 
further deposit of $380.25 to the credit of the account which he had 
opened. The check was eventually paid by the Northwestern Na- 
tional Bank. 

On October 27, 1905, Andrews & Gage demanded of Langdon cer- 
tain moneys which they asserted he should account for. He there- 
upon informed them that it was in the bank to their credit, except 
about $79, which he then paid, and handed to them a bank pass book 
of the State Bank of Berlin in their name, showing that Andrews & 
Gage had to their credit in that bank the sum of $1,003.01. The fact 
was that, although not then known to Andrews & Gage, Langdon 
had on the same day drawn a check for $1,003.01 on the P. T. Lang- 
don & Co. account, and had it credited to the account of Andrews & 
Gage in said bank and charged against the account of P. T. Lang- 
don & Co. When Andrews & Gage received this bank book showing 
that they had a credit of $1,003.01 at the State Bank of Berlin, they 
were not aware that it was to any extent the proceeds of the Thomas 
check. On November gth, Langdon withdrew the balance left to the 
account of P. T. Langdon & Co. from the State Bank of Berlin. Af- 
ter receiving the bank book, Andrews & Gage made other deposits 
in the account so opened in their name by Langdon, and prior to Jan- 
uary 1, 1906, checked out of said account all the moneys so deposited 
by them and by Langdon. The check of $1,003.01 was given by 
Langdon to Andrews & Gage in settlement of a shortage known on 
October 27, 1905, and for no other purpose and upon no other con- 
sideration. Shortly prior toOctober 27, 1905, Andrews & Gage were 
informed by Thomas that he had not received the check in question, 
and had not indorsed the same. At that time they had the check 
with all the indorsements thereon in their possession. Prior to the 
delivery of the bank pass book to Andrews & Gage, Langdon stated 
to them that he was the agent of Thomas, and had authority to in- 
dorse the check. Thesum of $1,003.01 owed by Langdon to Andrews 
& Gage was in addition to, and exclusive of, any liability on his part 
to the firm for said check or the money received from it. 

The following is quoted from the opinion written by Elliott, Jr.: 

‘*The facts present a rather unusual condition of affairs, but we 
are satisfied that the court reached the proper conclusion. The ap- 
pellants contend that as depositors they were creditors of the North- 
western National Bank to the extent of their balance therein, and en- 
titled to disregard any charge made against their account, which was 
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not authorized by them or made by reason of their negligence or 
other misconduct. The correctness of this general proposition can- 
not be questioned, but nevertheless Andrews & Gage are not in a posi- 
tion to require the Northwestern National Bank to credit their ac- 
count with the amount of this check. The appellants make an ingeni- 
ous argument, but the result which they desire to bring about would 
be so unjust and inequitable as to suggest that a fallacy lurks some- 
where in the process of reasoning. The appellants have not been in- 
jured by the fact that the Northwestern National Bank paid this 
check upon a forged indorsement and their theory, if accepted, would 
merely result in substituting the bank for the defaulting employee as 
the creditor of Andrews & Gage. 

‘*We cannot see that the fact that this business was transacted by 
the use of credits, instead of the handling of actual cash, makes any 
difference so far as the liability of the Northwestern National Bank 
is concerned. It paid the check upon a forged indorsement, and 
thereby became liable to its depositor for any damages thereby sus- 
tained by him. If the depositor lost nothing he should recover 
nothing. If a forged check for $100 on B’s account is paid to A., and 
A. immediately on being caught hands the money back to B., it 
would not be claimed that B. could sue the bank and recover the $100 
which had been wrongfully charged to his account. Again, suppos- 
ing A. in the employ of B. owes B. $100 which B. cannot collect. A. 
is given a check on the bank payable to D., with instructions to de- 
liver itto D. Instead of doing so, he forges the payee’s name, draws 
the money from the bank, and with it pays his debt to B., and re- 
ceives a receipt in full. Can B. collect $100 from the bank? If so, 
it would be quite easy for A. and B. to arrange for the bank to pay 
A.’s debt to B., leaving B.’s account unimpaired.” 


FORGED PAPER. 





Trust Company of America v. Hamilton Bank of New York City, New York Supreme Court, Appellate 
Division, First Department, July 8, 1908. 
1. FORGERY OF DRAWER’'S NAME.—If the drawee of a bill of exchange, to 


which the drawer’s name has been forged, accepts or pays the same, he can neither 
repudiate the acceptance nor recover the amount paid, since he is bound to know 
the drawer’s signature. 

2. FORGERY OF PAYEE’S NAME.—Where the indorsement of the payee of a 
bill of exchange has been forged, subsequent holders obtain no title, and payments 
made to one who holds under such forged indorsements may be recovered. 

3. FORGED INDORSEMENT ON CHECK PAYABLE TO BEARER.—Under sec- 
tion 28 of the Negotiable Instruments Law, providing that an instrument payable to 
a fictitious person may be treated as payable to bearer, when such fact is known to 
the person making it so payable, checks purporting to be drawn by an administrator, 
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but in fact forgeries, payable to persons entitled to share in the estate, where the 
forger knew that the payees would never have any interest in the instruments, are 
payable to bearer, and where the checks are paid on the forged indorsements of the 
payees, the money so paid cannot be recovered back. 


LAUGHLIN, J. This is a controversy submitted to the court upon an 
agreed statement of facts under section 1279 of the Code of Civil 
Procedure. The controversy relates to four checks for $500 each 
drawn upon the piaintiff, a trust company doing a banking business, 
and signed: ‘‘Estate of Kate M. Wallace. Arthur B. Wallace, Adm’r”’ 
At the time the checks were presented to the plaintiff for payment, 
the estate of Kate M. Wallace was one of its depositors, having to 
its credit an amount in excess of all the checks, which could be drawn 
out on checks signed by Arthur B. Wallace, administrator, when 
countersigned by the United States Fidelity & Guaranty Company. 
The Wallace estate had then been practically settled, and the amount 
on deposit was ready for distribution among the next of kin of the 
decedent. The four checks in question were drawn without the 
knowledge or authority of the administrator, his signature being 
forged, and in each there was inserted as payee the name of some 
one of the next of kin whose distributable share of the amount on 
deposit with the plaintiff was greater than the amount of the check 
or checks thus apparently payable to such person. The first check 
was dated September 25, 1905, and was presented on that day to the 
United States Fidelity & Guaranty Company by a person unnamed, 
without the knowledge of plaintiff or defendant. The United States 
Fidelity & Guaranty Company, relying upon the apparent genuine- 
ness of the check, countersigned the same, and it was then, by some 
person unknown, presented to the plaintiff for acceptance and by it 
accepted, in writing. The name of the payee was then forged upon 
the back of the check as first indorser, and it was subsequently de- 
posited with the defendant, by one M. F. Kerby, one of its deposi- 
tors, who was given credit for the same. It then bore the following 
additional indorsements: ‘‘Harvey J.Conkey. M.F.Kerby. A.Edward 
Fisher.” Thereafter, the defendant, through the New York Clear- 
ing House, presented the check to the plaintiff for payment, guaran- 
teeing the indorsements, and it, relying upon the genuineness of the 
check, with the guarantee of the defendant thereon, not knowing 
that the indorsement of the payee was forged, paid the same in good 
faith. Substantially the same facts are true in regard to the second 
check, which was dated in November, 1905. The other two checks, 
dated in December, 1905, and January, 1906, were not presented to 
plaintiff for acceptance before payment and were deposited with de- 
fendant by Harvey J.Conkey, one of its depositors, to the credit of his 
account; otherwise, the same course was pursued with regard to 
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them. They were indorsed ‘‘Harvey J. Conkey” below the forged 
indorsement of the payee. 

Upon discovering the forgeries, the plaintiff at once notified the 
defendant, tendered back the checks, and demanded repayment. In 
the meantime both Kerby and Conkey had withdrawn the proceeds 
of the checks, and the defendant, relying on plaintiff’s acceptance 
and payment of them, had paid out the same in good faith. The de- 
fendant has refused to repay plaintiff the amount of the checks, or 
any of them, and the question presented is whether plaintiff is entitled 
thereto. 

The general rule is that payments made under a mistake of fact 
may be recovered, although negligently made; but it is also settled 
that, if the drawee of a bill of exchange to which the drawer’s name 
has been forged accepts or pays the same, he can neither repudiate 
the acceptance nor recover the money paid, since he is bound to know 
the drawer’s signature. Price v. Neal, 3 Burrows, 1354; Bank of 
United States v. Bank of Georgia, 10 Wheat. (U. S.) 333, 6 L. Ed. 
334; National Park Bank v. Ninth National Bank, 46 N. Y. 77; God- 
dard v. The Merchants’ Bank, 4 N. Y. 147. It is also settled that, 
where the indorsement of the payee of a bill of exchange has been 
forged, subsequent holders obtain no title to it, and payments made 
to one who holds under such forged indorsements may be recovered. 
Corn Exchange Bank v. Nassau Bank, 91 N. Y. 74, 43 Am. Rep. 
655; Holt v. Ross, 54 N. Y. 472, 13 Am. Rep. 615; Canal Bank v. 
Bank of Albany, 1 Hill, 287. 

Therefore, if all the indorsements on the checks in question had 
been genuine, the plaintiff could not recover; but if the maker’s sig- 
natures had been genuine, and only the indorsements or any of them 
forged, it could recover. Having paid the checks, the plaintiff can- 
not now be heard to say that the maker’s signatures are not genuine, 
or recover on the ground that the same were forged, and by reason 
of that fact it is suggested that the rights of the parties are precisely 
the same as though the drawer’s signatures were genuine, and since 
the defendant never obtained good title to them, on account of the 
forged indorsements of the payees, the plaintiff is entitled to recover. 
There are authorities to support this contention. First Nat. Bank v. 
Northwestern Bank, 152 II1. 296, 38 N. E. 739, 26 L. R. A. 289, 43 
Am. St. Rep. 247; McCall v. Croning, 3 La. Ann. 409, 48 Am. Dec. 
454. But it does not necessarily follow, because the checks were not 
indorsed by the persons whose names appeared on them as payees, 
that the defendant, which received them in good faith and paid value 
therefor, can be compelled to repay their amounts to the plaintiff. 

A leading authority on the subject is Bank of England v. Vagliano 
Bros., L. R. 1891 App. Cas. 107, which reversed Vagliano v. Bank 
of England, 23 Q. B. D. 243, and 22 Q. B. D. 103. This authority has 
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been frequently cited and is directly in point. There, Vagliano Bros. 
were foreign bankers doing a large business in various parts of the 
world. Oneof their clerks, Glyka, forged a large number of bills of 
exchange purporting to be drawn on the firm by one of its foreign 
correspondents, payable to another well-known firm. He also forged 
letters of advice to accompany them and caused them to be pre- 
sented, the same as genuine bills, to Vagliano Bros. in the regular 
course of business. Vagliano Bros., deceived by the cleverness of 
the forgeries, accepted from time to time bills aggregating over 
$350,000, which they directed the Bank of England, their general 
banker, to pay when presented. After bills had been accepted, Glyka 
would obtain possession of them, indorse thereon the name of the 
payee, and collect the money from the bank, which charged the 
amounts so paid to the account of Vagliano Bros. The latter, on dis- 
covering the forgeries, sued the bank to recover the amounts so paid 
out on the forged bills. The House of Lords held, reversing the 
decisions of the lower courts, that this amount could not be recov- 
ered. The decision is placed upon the ground that ‘‘since Glyka, 
although he inserted in the forged bills as payee the name of a well- 
known firm, knew that such firm had no interest in the bills and 
never intended that it should, the payee was fictitious,’ and under 


the statue providing that ‘‘ where the payee is a fictitious or non- 
existing person the bill may be treated as payable to bearer”’ (Bills 


of Exchange Act 1882, § 7, subsec. 3), the bills of exchange were, in 
legal effect, payable to bearer, and the bank obtained good title, re- 
gardless of the indorsements. 

Some doubt was expressed in the Bank of England Case as to 
whether the statute warranted such construction, since the effect was 
to make the fictitiousness of the payee depend upon the maker’s in- 
tention; but under our own statute no such question can be raised. 
The Negotiable Instruments Law provides (Laws 1897, p. 724, c. 612, 
§$ 28): 

‘* The instrument is payable to bearer: * * * (3) When it is pay- 
able to the order of a fictitious or nonexisting person, and such fact 
was known to the person making it so payabie.” 

The correctness of the decision in First National Bank v. North- 
western Bank, supra, may well be questioned, since the decision of 
the lower court, which was reversed by the House of Lords in the 
Bank of England Case was cited at length and relied upon. Whether 
this be so or not, the decisions in our own state are entirely in har- 
mony with the views expressed by the House of Lords. Thus, in 
Coggill v. American Exchange Bank, 1 N. Y. 113, 49 Am. Dec. 310, 
a partner drew a bill of exchange in the name of the partnership, pay- 
able to one Truman Billings and forged thereon the indorsement of the 
latter. The bill subsequently came into the hands of the defendant 
bank, and the plaintiff, upon whom it was drawn, accepted and paid 
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it. It was held that the plaintiff, on discovering the forgery, could 
not recover the amount paid from the defendant, since the bill was in 
effect payable to bearer, and defendant had good title. Mr. Justice 
Bronson, who delivered the opinion of the court, distinguished the 
case of Canal Bank v. Bank of Albany, supra, and said: 

‘*As the payee had no interest, and it was not intended that he 
should ever become a party to the transaction, he may be regarded, 
in relation to this matter, as a nonentity; and it is fully settled that 
when a man draws and puts into circulation a bill which is payable 
to a fictitious person, the holder may declare and recover upon it as 
a bill payable to bearer. * * * In legal effect, though not in form, 
the bill is payable to bearer. * * * The plaintiff probably accepted 
and paid the bill under the mistaken assumption that the indorsement 
was genuine; but he was not mistaken about the main fact which he 
was concerned to know, which was that the holder was the owner of 
the bill.” 

And in Phillips v. Mercantile National Bank, 140 N. Y. 556, 35 N. 
E. 982, 23 L. R. A. 584, 37 Am. St. Rep. 596, the cashier of the Na- 
tional Bank of Sumter, S. C., drew checks in the name of the bank, 
inserting as payees the names of customers of the bank, whose in- 
dorsements he forged. The checks thus drawn were sent to various 
firms in New York and subsequently came into the hands of the de- 
fendant, which received them in good faith and charged them to the 
account of the Sumter Bank. The receiver of the Sumter Bank there- 
after brought an action to recover the amount of these checks, and it 
was held that the same could not be maintained, since in legal effect 
the payees were fictitious and the checks payable to bearer, and for 
that reason the defendant obtained good title. Thecourt, Mr. Justice 
Gray delivering the opinion, said: 

‘*The names he used were, for his purposes, fictitious, because he 
never intended that the paper should reach the persons whose names 
were upon them. The transaction was one solely for the fraudulent 
purpose of appropriating his bank’s moneys, by a trick which his 
position enabled him to perform. Concededly, if the names of the 
payees were of fictitious persons the Sumter Bank would have had no 
claim upon the defendant. How, then, can the transaction be said to 
assume a different aspect because the names adopted were of known 
persons? That the intention was to treat them as being of fictitious 
persons is manifest. * * * The fictitiousness of the maker’s direction 
to pay does not depend upon the identification of the name of the 
payee with some existent person, but upon the intention underlying 
the act of the maker in inserting the name.” 

Under the negotiable instruments law and the cases cited, I am 
of the opinion the checks in question, as between plaintiff and de- 
fendant, were payable to bearer. It does not appear who forged the 
maker’s signatures, but the subsequent history of the checks does not 
leave it open to doubt that the person who did so knew that the par- 
ties whose names were used as payees would never have any interest 
in the instruments. Just as in the Bank of England and the Phillips 
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Cases, in order to accomplish the fraud more easily, the names in- 
serted as payees were those of persons to whom checks might natur- 
ally be made. Whether indorsing the names of the payees upon the 
checks was technically forgery or not it is unnecessary to consider. 
It has b2en convenient to thus describe them. Despite these forged 
indorsements then, the defendant acquired good title, since in legal 
effect the checks were payable to bearer. Plaintiff, having paid them 
to a holder in due course, cannot recover upon the ground that the 
payees’ signatures were forged. 

Nor is this view at all in conflict with Shipman v. Bank of State 
of New York, 126 N. Y. 318, 17 N. E. 371, 12 L. R. A. 791, 22 Am. 
St. Rep. 821. There, the plaintiffs’ firm signed a large number of 
checks relying on the false statements of an employee; the names of 
the payees being in some instances fictitious and in others the names 
of existing persons. The employee upon whose false statements the 
checks were made then indorsed upon them the names of the respec- 
tive payees, and the checks were thereafter paid in good faith by the 
bank upon which they were drawn. The court held that the plain- 
tiff’s could recover from the bank the amount paid, distinguishing 
the Bank of England Case, and the distinction is obvious. In the 
former case, the member of the firm who signed the checks in the 
firm name believed that in every instance the payee was a real per- 
son to whom alone the check was payable, while in the latter case, 
the person who wrote the maker’s signature was a forger who knew 
that, so far as the bills of exchange were concerned, the payee was 
fictitious. The court expressly recognized the rule that the maker’s 
intention was controlling, saying: _ 

“The maker's intention is the controlling consideration which determines the 
character of such paper.” 

It is true that in many of'the authorities cited the person guilty 
of the fraud was connected in some way with one of the parties, 
which may have affected the equities of the case, as was suggested 
in Shipman v. Bank of State of New York, supra, concerning the de- 
cision in the Bank of Engiand Case, while here, so far as appears, 
the guilty party was a stranger to both plaintiff and defendant, and 
they are equally innocent. But that cannot change the law as to the 
fictitiousness of the payees, and, if it did, I am of the opinion that 
any equities in the present case are with the defendant. The risk of 
paying out money upon a forged signature of a depositor is one which 
a banker must assume, and, ifthe plaintiff had detected the forgeries 
when the checks were presented for payment, it would not have suf- 
fered any loss, and it is possible that the defendant would not. 

I am of the opinion that the plaintiff has no legal claim against 
the defendant, and for that reason the latter is entitled to judgment 
upon the merits with costs. All concur. 
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ATTORNEY’S FEES. 


Provision in Note for Payment of Attorney’s Fees in Case of Default. Chestertown Bank of Mary- 
land vy. Walker, United States Circuit Court of Appeals. July 18, 1908. 


Under the law ofthe state of Maryland a provision in a promissory note to paya 5 
per cent. commission for the collection of the note in the event of its non-payment upon 
maturity, is enforceable to the extent of the amount actually expended or the ex- 
pense actually incurred in the collection of the note, the same not exceeding five 
per cent. 


It is undoubtedly true that in a number of states it is held legal 
for creditor and debtor to contract that in case the debtor fail to pay 
upon maturity that then the creditor may recover, in addition to his 
debt, interest and costs, a reasonable sum for attorney’s fees for col- 
lection, and this has been held to be the lawin Maryland. Bowie v. 
Hall, 69 Md. 434. 16 Atl. 64,1 L. R. A. 546, 9 Am. St. Rep. 433; 
Gaither v. Tolson, 84 Md. 638, 36 Atl. 449. It is also true that in 
other states such contracts are held void, and in no state where usury 
laws are in effect are they permitted to be enforced, if such charges 
are either unreasonable or made a subterfuge, for usurious exactions. 
A creditor would not, for instance, under the law of Maryland, under 
such a contract be permitted to exact a commission of $500 for col- 
lecting a $1oo debt. Nor would it be permitted to collect a commis- 
sion of $1,400 ‘‘ for collecting ’’ a debt of $28,000, which the debtor 
came forward, an hour after it was due, to pay and before any attor- 
ney had been employed to collect it, for, as said in Bowie v. Hall, 
supra, the purpose of such a provision ‘‘is clearly not to put any 
money above the legal rate of interest into the pocket of the lender, 
but merely to enable him to get back his money with legal interest, 
and nothing more.’’ And this statement of the law is quoted and ap- 
proved in Gaither v. Tolson, supra. Very interesting discussions 
touching the validity and effect of this kind of contracts, pro and con, 
can be found in Wilson Sewing Machine Co. v. Moreno (C. C.) 7 Fed. 
806, and Merchants’ Nat. Bank v. Sevier (C. C.) 14 Fed. 662, and 
note; also, note to Bowie v. Hall, 1 L. R. A. 546, and note to Wright 
v. Traver, 3 L. R. A. 50. Recognizing that the law in Virginia and 
West Virginia, two other states in this circuit, as set forth in Toole 
v. Stephen, 4 Leigh (Va.) 581, in regard to this question, is squarely 
the opposite to that in Maryland, we here distinctly disclaim any pur- 
pose to determine the question as an original proposition, because 
we are not required to do so by the conditions of this case. In this 
record there is absolutely no evidence to show that the bank ever 
employed an attorney in the matter, that such attorney ever in fact 
took any steps to collect, or if he did, whether such sum was a rea- 
sonable compensation for his services, or whether the bank contracted 
with him to pay him such sum, or a smaller one therefor. For aught 
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we can know, from the record which we are asked to revise, the bank 
may have contracted with him for these services for a sum of $250 
and is seeking to recover for itself the balance of over $1,200 which, 
under such conditions, would be clearly usury. The action of the 
court below strongly indicates that the bank was not under obliga- 
tion to pay any such sum or any other sum above $250 or that any 
sum above $250 was reasonable for the services actually performed. 
In the absence of all evidence to the contrary, we must conclusively 
assume that the court below acted rightly. The note does not pro- 
vide for payment ‘‘of such reasonable attorney’s fees and commis- 
sions as it (the bank) may incur in the collection of this debt not to 
exceed five per cent.,” but it provides: ‘‘If not paid when due we 
agree to pay five per cent. commission for collecting the same.” Pay 
towhom? The bank. Is this to be construed that Mrs. Walker was 
to pay this 5 per cent., amounting to over $1,400, to this bank in ad- 
dition to principal and interest, regardless of whether or not it had 
incurred any such cost of collecting? Certainly not, but it is to be 
construed that she was to pay such commissions to the extent of 5 
per centum in case the bank reasonably had to incur liability for and 
pay such commissions; not otherwise. 


—_ ™ — 


ACNOWLEDGMENT OF DEED BY STOCKHOLDERS BE- 


FORE NOTARY WHO IS STOCKHOLDER, NOT VOID. 


Greve v. Echo Oil Co., Court of Appeals, California, May 26, 1908 ; rehearing denied July 24, 1908. 


In this case the acknowledgments of eight stockholders consent- 
ing to, ratifying and confirming a deed executed by and on behalf of 
a corporation, was taken before a notary who was another, the ninth 
consenting and ratifying stockholder. It was contended that such 
acknowledgments were void, but 

Held: Such acknowledgments are not void. 

‘It certainly is the law that an acknowledgment taken before a 
grantee, or one standing in the position of a beneficiary under a ccn- 
veyance or other written instrument, is void, and does not entitle 
an instrument so acknowledged to be recorded. Lee v. Murphy, 119 
Cal. 365; Merced Bank v. Rosenthal, 99 Cal. 39; Murray v. Tulare 
Irrigation Co., 120 Cal. 311. In support of this doctrine many cases 
might be cited from other jurisdictions. In some of them the ruleis 
stated broadly that an acknowledgment may not be taken before a 
party to the instrument; but an examination of the cases discloses 
that in every case where an acknowledgment has been held void, be- 
cause taken before a party to the instrument, the officer taking such 
acknowledgment was either a grantee or agent of the grantee in the 





LEGAL DECISIONS. 941 


instrument, or took some benefit under the instrument. We have 
been unable to find, after diligent search, involving the examination 
of many cases, a single case where it has been held that an acknowl- 
edgment by grantors taken before a grantor is void. No reason oc- 
curs to us why such an acknowledgment should be held void, and the 
reason assigned in the cases for holding an acknowledgment taken be- 
fore a grantee void does not exist in such case.” 


DISCOUNT OF ACCOMMODATION PAPER. 


Loose leaf ledgers as evidence. 


Queen City Savings Bank & Trust Co. v. Reyburn, United States Circuit Court, Eastern District of Penn- 
sylvania, July 31, 1908. 


Where a bank has discounted accommodation notes and credited the proceeds to 
the account of the payee the maker may relieve himself of liability by giving notice to 
the bank at any time before the bank has actually paid out money. The crediting 
of the proceeds to the payee’s account does not constitute a parting with money. 

The loose leaves of a bank ledger, containing entries, are competent, though not 
conclusive, evidence of the transaction to which they refer, when they are properly 
proved by the testimony of the employees of the bank, 


J. B. McPuerson, District Judge. This is an action brought by 
the plaintiff as indorsee, against the defendant as maker, of two 


promissory notes for $5,000 each, due at four months from October 
20 and 25, 1906, respectively. The case having been submitted to 
the court without a jury, I find the facts to be as follows: 

1. In the fall of 1906 defendant needed money to carry on a busi- 
ness enterprise in which he had an interest. In order to raise funds 
he agreed with the Union Potteries Company, an Ohio corporation, 
through the agency of a broker in New York City, to make five prom- 
issory notes of $5,000 each. These notes were to be indorsed by the 
potteries company and negotiated wherever the money could be ob- 
tained, and the proceeds were to be divided equally between the 
potteries company and the defendant, by whom also the liability 
upon the notes was to be equally borne. The notes were duly executed 
toward the end of October and were placed in the broker’s hands to be 
negotiated. Certain circumstances, which it isnot necessary to de- 
tail, aroused the defendant’s suspicions concerning the fairness and 
good faith of the transaction to which he had thus committed him- 
self, and he took steps which resulted in the return to him of three 
of the notes. This action relates to the remaining two. 

2. The notes in suit were offered to the plaintiff for discount by 
the potteries company about October 3oth, and on that day the plain- 
tiff addressed the following letter to the defendant: 

“Mr. John E. Reyburn, Philadelphia, Pa.—Dear Sir: We have this day been of- 





942 THE BANKING LAW JOURNAL. 


fered some 4 mos. paper of yours by the Union Potteries Co., for discount, they 
claiming that this paper was given by you in payment of stock sold to you in their 
company. Would you be kind enough to telegraph us at our expense whether this 
is the situation? And confirm same by letter. 

“Hoping that you will give us the desired information, we remain, 

“Resp. yours, THE QUEEN CITY SAVINGS BANK & TRUST Co. 
“ERNEST VON BARGEN, Sec’y.” 

The defendant replied under date of November 2d: 

“Dear Sir: I have your favor of the 30th ult., and in reply beg to say that there 
must be some misunderstanding about the transaction in Union Potteries Com- 
pany, as I have no understanding about taking shares of stock in that company. I 
did not wire because I thought it was better to communicate in writing with you. 

“Yours very truly, JOHN E. REYBURN,” 

Thereupon the plaintiff, on November 5th, addressed a second 
letter to the defendant: 

“Dear Sir: We are in receipt of your favor of the 2d inst. and in reply will say 
that we do not understand your letter. 

“We were offered two notes, one of October 20, 1906, and the other of October 
25, 1906, for four months each at five thousand ($5,000) dollars each, signed by you, 
by Mr. Hart, vice president of the Union Potteries Co., who claims that these notes 
were given in payment of stock in either the Union Potteries Co., Pittsburgh, or the 
Huntington China Co., Huntington, W. Va. or both. 

“In your letter you say you have no understanding about taking stock in the 
company, We wish you would let us know if you gave these notes for some other 
reason, and whether they are your bona fide notes, and will be paid at maturity. 

“We are sorry that we are putting you to all this inconvenience, but we would 
like to be on the safe side before we discount these notes for the Union Potteries 
Company. 

“Thanking you in advance, we remain, “Yours very truly, 

ERNEST VON BARGEN, Secretary.” 

This communication the defendant answered as follows, on No- 
vember 8th: 

“Dear Sirs: I beg leave to acknowledge receipt of your letter of the 5th inst. re- 
garding my two notes, dated October 20th and October 25th, for $5,000 each. 

“I desire to state, in reply thereto, that since writing you in answer to your letter 
of October 3d, the difference between the Union Potteries Company and myself re- 
garding stock has been satisfactorily adjusted. 

“The notes in question will be paid at maturity. ‘Very truly yours, 

JOHN E, REYBURN.” 

In reliance upon this correspondence, the plaintiff discounted the 
two notes on November 12th and placed the proceeds, namely, $4,885 
on each note, to the credit of the potteries company. 

3. Inconsequence of the defendant’s suspicions,to which reference 
has been made in paragraph 1, he determined to stop the negotiation 
of the remaining two notes of the series, if possible, and on the 
evening of November 14th he sent the following night telegram to 
the plaintiff: 

‘“‘Have discovered fraud since writing. Do not discount notes bearing my 
signature.” 

This telegram was received by the plaintiff before banking hours 
on November 15th, and was replied to as follows: 
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“Notes already discounted on strength of your letter November 8th.” 
This reply was confirmed by a letter of the same date. 

4. On November 12th the balance to the credit of the potteries 
company on deposit with the plaintiff was $1,778.14. This balance 
was increased by the discount of the notes to $11,548.14. On No- 
vember 12th the potteries company drew a check for $2,500 upon 
this balance, on November 13th a check for $1,000, and on November 
14th two checks for $1,250 and $4,000, respectively. These checks 
were duly honored by the plaintiff. 

5. There isnoevidence of fraud or bad faith on the part of the plain- 
tiff, or of any knowledge on its part of fraud or bad faith on the part 
of the New York broker or of the potteries company. The defend- 
ant received no consideration for the notes, either at the time of their 
execution or afterwards, and received no part of the proceeds of the 
discount; but there is no evidence, if the fact were important, that 
the plaintiff knew of the want of consideration or of the agreement 
that the defendant was to have one-half the proceeds of the discount. 

6. Before suit was brought, the defendant refused to pay the notes 
either in whole or in part. 

Upon these facts it seems to me that the law is settled, and that 
the following propositions govern the case: 

1. The notes in suit are accommodation paper, and the defendant 
is the accommodation maker thereof. 

2. The plaintiff is the bona fide holder thereof for value and be- 
fore maturity. 

3. Being accommodation paper, however, the mere discount of 
the notes, and the credit of the proceeds to the account of the pot- 
teries company, were not equivalent to parting with value. 

4. The defendant was entitled to cancel his obligation by proper 
notice given to the plaintiff before it actually parted with value by 
honoring the checks of the potteries company. 

5. Asa result, the plaintiff is entitled to recover $6,971.86, with 
interest from, say, February 22, 1907. 

In finding these facts, I have taken into consideration the deposi- 
tions of the plaintiff's employees and the loose leaf of the ledger that 
was produced at the trial, believing the depositions and the loose leaf 
to be competent evidence. The numerous decisions in favor of its 
competency seem to meto be founded on excellantreason. The business 
of a bank is dealing in money, and the same reasons that have been 
found sufficient to warrant the admission of a merchant’s books in 
evidence to prove a sale and delivery of goods apply in the case of a 
banker’s books to prove his transactions in money with a customer. 
Moreover, the necessity of the situation furnishes another reason for 
admitting such entries as competent, but of course not conclusive, 
evidence of the dealings to which they relate. In the multiplicity of 
transactions in a banking institution it is practically impossible to 
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have better evidence, and the admissibility of the entries may there- 
fore stand also upon the ground that they are ordinarily the best evi- 
dence of which the case admits. To the admission ofthe depositions 
and the entries referred to the defendant is granted an exception. 


NON-NEGOTIABLE NOTE. 


Effect of provision for attorney’s fees upon negotiability. 


Smith Sons Gin & Machine Co. v. Badham, Supreme Court of South Carolina, July 24, 1908. 


A note which provides for “all expenses, if suit be instituted for collection” isa 
non-negotiable instrument. 


The note involved read as follows: 


Columbia, S. C., September 1, 1898. : 

On or before the 1st day of October 1899, for value : 

: received inone machinery per contract, I, the undersigned, : 
: of Darlington County, state of South Carolina, promise : 
: to pay to the order of V. C. Badham, of Columbia, S. : 
: C., $760.66, negotiable and payable at the bank in Darl- : 
: ington, without offset, with interest at the rate of — per : 
: cent. per annum after maturity until paid, waiving all : 
: relief whatever from valuation, appraisement, or exemp- 
: tion laws, with all expenses, tf suit be tnsittuted, for col- ; 
: lection of this note; and it ts expressly understood and 
: agreed that the said V. C. Badham neither parts with : 
: the title, or do the undersigned acquire any title, in the : 
: property enumerated herein, until this note and all other : 
: motes given in payment for same, and all extensions and : 
: renewals thereof are fully paid. Presentment for pay- : 
: ment and protest waived. S.C. Starr, : 
: P. O., Lamar, Darlington County, : 

State of South Carolina. 


- It was held that the note was non-negotiable for the reason that 
the amount secured by the note to cover the expenses of collection 
was indefinite and unfixed. The case was differentiated from that of 
White v. Harris, 69 S. Car. 65, 48 S. E. Rep. 41, where the note sued 
on contained the following clause: ‘‘We agree, in default of pay- 
ment after maturity, to pay 10 per cent. for attorney’s fees for collec- 
tion,” and the court followed the decision in Green v. Spires, 71 S. Car. 
111, 50 S. E. Rep. 554, where it appeared that the note provided: ‘In 
case this note or any part of it is collected, through an attorney, or 
by legal proceedings of any kind, I promise to pay all costs and ex- 
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penses, including 1o per cent. of amount collected for attorney’s 
fees.” In the case last mentioned it was decided that the word ‘‘ ex- 
penses”’ rendered the note uncertain and therefore non«negotiable. 


NOTE.—In all states governed by the Negotiable Instruments Law, a note is 
negotiable although it is to be paid “with costs of collection or an attorney’s fee, in 
case payment shail not be made at maturity.” South Carolina has not, as yet, enacted 
the Negotiable Instrument Law. 


> 


ACCEPTANCE OF BILL OF EXCHANGE. 


National Park Bank v. Saitto, New York Supreme Ct., Appellate Division, First Department, July 8, 19C8. 

1. PRESUMPTION AS TO CONSIDERATION.—Under section 50 of the Negotiable 
Instruments Law, Laws 1897, chap. 612, p. 727, which provides: “ Every negotiable in- 
strument is deemed prima facie to have been issued for valuable consideration and 
every person whose signature appears thereon to have become a party thereto for 
value,” it will be presumed that the acceptor of a bill of exchange accepted for a val- 
uable consideration. 

2. REFUSAL TO ACCEPT—DISHONOR.—Section 221 of the Negotiable Instru- 
ments Law providing ‘“ that the holder of a bill of exchange, presenting the same for 
acceptance, may require that the acceptance be written on the bill, and if such request 
is refused may treat the bill as dishonored,” is not confined to sight bills, but seems 
to be applicable to all bills of exchange. 


Thecomplaint alleged that on or about the first day of August, 
1905, at the city of New York, one Mauro drew his draft or bill of ex- 
change on the defendant at Genoa, Italy, requiring the defendant to 
pay to the order of Mauro 13,750 lire 60 days after the date of said 
bill of exchange; that thereafter, on orabout the zgth day of August, 
1905, the defendant accepted the bill of exchange; that thereafter, 
before maturity, Mauro duly indorsed and delivered the same, and 
before maturity the draft came into the possession of the plaintiff for 
value and the plaintiff still is the owner and holder thereof; that said 
bill of exchange was duly presented to the defendant, payment there- 
of was duly demanded, but was refused, and no part has been paid. 

The defendant admitted the making of the bill of exchange drawn 
upon him, its delivery toand discount by the plaintiff bank for value, 
its presentation to him before maturity, and acceptance by him, but 
set up in defense that it was agreed and understood between the 
plaintiff and defendant that upon the acceptance of the bill the plain- 
tiff would deliver to the defendant the bills of lading annexed to the 
bill of exchange, that after the defendant had accepted the bill of 
exchange the plaintiff refused to deliver the bills of lading, and that, 
therefore, there was no consideration for his acceptance. 


CiarKE, J. The final point to be considered is the defense of fail- 
ure of consideration. The Negotiable Instruments Law (chapter 612, 
p. 727, of the Laws of 1897) provides, in section 50: 
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“Every negotiable instrument is deemed prima facie to have been issued for a 
valuable consideration and every person whose signature appears thereon to have 
become a party thereto for value.” 

When this defendant accepted this bill, he therefore was presumed 
to have accepted it for a valuable consideration. 

Section 221 provides: 

“That the holder of a bill, presenting the same for acceptance, may require that 
the acceptance be written on the bill, and if such request is refused may treat the bill 
as dishonored.” 

This provisionis not confined to sight bills, but seems to be ap- 
plicable to all bills of exchange. Consequently, if the bank in Genoa 
had presented the bill to the defendant for acceptance. Although 
the date of payment was fixed, and the drawee had refused to accept 
it, the plaintiff would have been entitled to treat the bill as dishon- 
ored, and would have acquired the immediate right to call on the 
other parties to the bill. 

Section 246 of the act provides: 

‘“A bill is dishonored by non-acceptance when it is duly presented for accept- 
ance, and such an acceptance as is prescribed by this act is refused or cannot be ob- 
tained.” 

Section 247: 

“Where a bill is duly presented for acceptance and is not accepted within the 
prescribed time, the person presenting it must treat the bill as dishonored by non- 
acceptance or he loses the right of recourse against the drawer and indorsers.”’ 

Section 248: 

“When a bill is dishonored by non-acceptance, an immediate right of recourse 
against the drawers and indorsers accrues to the holder, and no presentment for pay- 
ment is necessary.” 

“Although, when such a bill is made payable at a day certain at a fixed time 
after its date, presentment for acceptance before that time is not necessary in order 
to charge the drawer or indorsers, it is to the owner's interest that the bill should be 
so accepted, as only by accepting it does the drawee become bound to pay it, and until 
such acceptance the owner has for his debtor only the drawer, and the step is one 
which a prudent man of business, ordinarily careful of his own interests, would take 
for his protection.” Allen v. Suydam, 17 Wend. 368. 

“ A bill payable at a fixed period from its date may be presented for acceptance 
at any time.” Bachellor v. Priest, 12 Pick. (Mass) 399; Oxford Bank v. Davis, 4 
Cush. (Mass.) 188. 

It is settled that as between remote parties to a bill of exchange, 
as the payee or indorsee and the acceptor, in order to sustain the de- 
fense of no consideration, two considerations at least must come in 
question: First, that which the defendant received for his liability ; 
and, secondly, that which the plaintiff gave for his title. 

‘An action between remote parties will not fail unless there be absence or fail- 
ure of both of these considerations. It is immaterial when an acceptance is made. It 
may be made at any time, and the rights of payees and the indorsees are the same 
after it is made, whether they were acquired in anticipation of it or subsequent to it. 
Where, as in the case at bar, there is an acceptance upon the bill, it makes no differ- 
ence in the rights of the payees or indorsees whether they became so before or after 
the acceptance. The instrument is negotiable before acceptance, and the acceptance 
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is an acknowledgment of the debt it represents and absolute promise to pay it to the 
person who is or shall become the holder of the bill; and to allow a want of consid- 
eration for the acceptance to defeat the right of a bona fide holder, whether he be- 
came such before or after the acceptance, would be contrary to the nature and pur- 
pose of bills of exchange and to the uniform usage in regard to them.” Arpin v. 
Ownes, 140 Mass. 144, 3 N. E. 25; Daniel on Negotiable Instruments (5th Ed.) 174a. 

In Heuertematte et al. v. Morris, 1o1 N. Y. 63, 4 N. E. 1, 54 Am. 
Rep. 657, the action was brought upon defendant’s acceptance upon 
a bill of exchange drawn upon him at go days. Defendant offered to 
show that the acceptance was made without consideration and was 
induced by fraudulent representations on the part of the drawer. 
This was objected to and excluded. Ruger, C. J., said: 

“If a party becomes a bona fide holder for value of a bill before its acceptance, 
it is not essential to his right to enforce it against a subsequent acceptor that an ad- 
ditional consideration should proceed from him to the drawee. The bill itself im- 
plies a representation by the drawer that the drawee is already in receipt of funds to 
pay, and his contract is that the drawee shall accept and pay according to the terms 
of the draft. * * * By such acceptance the drawee admits the truth of the repre- 
sentation, and, having obtained a suspension of the holder’s remedies against the 
drawer and an extension of credit by his admission, is not afterward at liberty to 
controvert the fact as against a bona fide holder for value of the bill. The payment 
to the drawer of the purchase price furnishes a good consideration for the acceptance, 
which he then undertakes shall be made, and its subsequent performance by the 
drawee is only the fulfillment of the contract which the drawer represents he is au- 
thorized by the drawee to make. The rule that it is not competent for an acceptor 
to allege as a defense to an action on a bill that it was done without consideration, 
or for accommodation, as against a bona fide hoider for value of such paper, flows 
logically from the conclusive force given to his admission of funds and is elementary.” 

As it is conceded that the plaintiff was the bona fide holder for 
value of the bill in question, the foregoing statutory provisions and 
authorities conclusively establish that the defendant failed in his de- 


fense of want of consideration flowing to him for his acceptance. 


PURCHASER IN GOOD FAITH FOR VALUE. 


Walden et al. v. Downing Co., Court of Appeals of Georgia, July 25, 1908. 


1. The purchaser of a bill, note, or other negotiable security, transferable by de- 
livery, who takes it before it is due from one who himself has no title, bona fide and 
for value, acquires a good title. /7e/d, further, that such title is not defeated by the 
want of such caution in the purchaser as a careful and prudent man would exercise 
in the conduct of his affairs, or by gross negligence, but that it may be defeated by 
mala fides in the purchase, and that mala fides consists in notice, actual or construc- 
tive, of the fact that the security is not the property of the person who offers it, and 
a privity with or participation in a fraud upon the true owner. 

2. Possession alone of a security negotiable by delivery before due is presump- 
tive evidence of title thereto; but, when such security is proven to have been stolen 
or otherwise appropriated in fraud of the rights of the owner, then the onus is upon 
the possessor to show that he took it bona fide and for value; and, upon his showing 
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that, then the owner must show mala fides—that is, that the possessor has notice. 
actual or constructive, of the title of the true owner. 

3. One who takes a negotiable instrument as collateral security for a pre-existing 
debt is a purchaser thereof, within the purview of the foregoing rule. 

Syllabus by the Court. 


Error from City Court of Sandersville; E. W. Jordan, Judge. 


Action by the Downing Company against M. A. Walden and 
others. Judgment for plaintiff,and defendants bring error. Affirmed. 


Powe LL, J. The case is controlled by the principles and authori- 
ties cited in the headnotes. The case as presented here is that Mrs. 
Walden, for valuable consideration, executed a negotiable promissory 
note to her daughter, Mrs. Thomas, who indorsed it in blank, and 
deposited it with her husband for safekeeping. A partner in business 
of Mr. Thomas in some manner, without the consent of Mrs. Thomas, 
secured possesSion of the note, again indorsed it in blank, and trans- 
ferred it to the Downing Company, as collateral security for a pre- 
existing debt which he owed them. The evidence upon the question 
of bona fides of the Downing Company was sufficient prima facie to 
carry the burden resting upon them under the principles stated in 
the second headnote. The evidence of the defendant on this subject, 
including that offered, but rejected by the court, was not sufficient to 
overcome this prima facie case. On this point, see Shaw v. R. Co., 
ror U. S. 564, 25 L. Ed. 892. 

Judgment affirmed. 


NOTICE OF DISHONOR. 


Vogel v. Starr, Kansas City Court of Appeals, June 29, 1908. 


Where a notary, upon making inquiries, asto the address of the indorser of a 
note from persons who appeared to be informed, was told that the town of Spick- 
ards, Mo., was the proper address, and it appeared that Spickards was the nearest 
town to the indorser’s farm but that he actually received his mail at Tindall, a* 
smaller town, a notice of dishonor mailed to Spickards was sufficient. 


Jounson, J.—As to what will constitute sufficient notice, it is well 
settled that personal service of the notice is not required. Construc- 
tive service will suffice if reasonable diligence be exercised to make 
it in the manner best adapted to convey actual notice. ‘‘ Where the 
party to be served is a resident of the city or town where the protest 
is made, the course required is to give him personal notice or to leave 
it at his dwelling or place of business. But, if he lives inthe country, 
then a notice by mail to his postoffice, will be sufficient.”’ Barrett v. 
Evans, 28 Mo. 331; Sanderson’s Adm’r v. Reinstadler, supra. When the 
indorser lives in the country and his post-office addressis not known to 
the holder, it is the duty of the latter to make reasonable inquiries in 
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the town or city where the bill is payable, and, in default of more 
specific information, to address the notice to the postoffice nearest 
the residence of the indorser. But the holder is not justified, in all 
cases, in sending the notice to the nearest postoffice. He must act 
in good faith always and with reasonable diligence to learn the place 
where the indorser receives his mail, and, learning it, must send the 
notice there, regardless of whether it be the nearest postoffice. With 
these principles before us, we do not hesitate to declare as a matter 
of law that the notary, whose good faith is not questioned, exer- 
cised reasonable diligence and acted on the information he received 
in a way which would have commended itself to any reasonably 
careful and prudent person in his situation. He made inquiries of 
several persons, all of whom appeared to possess some information 
on the subject and all expressed the belief that Spickards was the 
proper address of the indorser. Taking these opinions, in connection 
with the facts that Spickards was the nearest town to the indorser’s 
farm and wasa much larger place than Tindall, we think any person 
in the situation of the notary would have come to the conclusion, as 
he did, that the notice should be sent there. Finding, as we do, that 
the notary acted properly, it is immaterial that the indorser failed to 
receive the notice within a reasonable time. That was his misfortune 
for which, in a sense, he was responsible. He was justified in stand- 
ing strictly on his right to legal notice, but presumably he knew of 
the fact of the maturing of the note, and from all the circumstances 
must have anticipated that notice of dishonor likely would be ad- 
dressed to him at Spickards. The notice was sufficient. 


TAXATION OF BANK DEPOSITS. 


New England Mut. Life Ins. Co. v. Board of Assessors et al., Supreme Court of Louisiana, June 22, 1908. 


Moneys realized in the course of a business carried on in this state by a foreign 
corporation through a local agent, and deposited daily in one of the banks of this 
state for transmission, are taxable in this state. The average daily balance is situated 
here and is taxable. 

Syllabus by the court. 


Provosty, J. The plaintiff company is a corporation created un- 
der the laws of Massachusetts. It is domiciled in Boston, and does a 
life insurance business in this state through a local agent. For the 
year 1906 it was assessed as follows: 

“‘Money in possession on deposit or in hand $4,000.” 

It contests the assessment on the ground that it has no money in 
this state, except such as isin course of transmission, and therefore 
not situated in this state, and, in consequence, not taxable in this 
state; also, on the ground that the assessment is at all events exces- 
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sive. It prays for cancellation, and in the alternative for reduction 
to $689.17. 

The facts are these: The premiums collected by the local agent 
for the plaintiff company are deposited in bank daily as collected to 
the credit of an account kept in the name of ‘‘Horace P. McLean, 
General Agent.’”’ They are remitted to the home company weekly, 
not integrally, however. A balance is always maintained to the credit 
of the account. The amount of this balance is not proved. The gen- 
eral agent, the only witness examined, was unable to say what it was. 

We think these bank deposits are taxable. This money has been 
realized in the course of a business done in this state. General Elec- 
tric Company v. Board of Assessors (recently decided), 46 South. 122. 
In that respect it is distinguishable from the bank deposits involved 
in the case of Clason v. City, 46 La. Ann. 1, 14 South. 306. It can- 
not be said to be transient, since the average amount is constantly 
here, and what is assessed is this average amount, and not the amount 
on deposit at any particular time. Section 7, Revenue Law (Act No. 
170, p. 350, of 1898). The constantly flowing river is as permanent 
as the fixed mountain. 


FICTITIOUS PAYEE. 


Seaboard National Bank v. Bank of America, Court of Appeals of New York, October 6, 1908. 


To render a draft payable to bearer under Section 28 of the Negotiable Instru- 
ments Law it must appear that the maker knows that the payee is a fictitious or non- 
existing person, and where a draft is drawn by a bank to the order of an existing 
partnership on the false representation of an employee of one of the bank’s depositors, 
and the employee forges the payee’s name, the draft is not payable to a fictitious or 
non-existing person so as to pass delivery within Section 28. 


Three persons doing business under the firm name of E. V. Bab- 
cock & Co., at Pittsburg, Pa., were depositors in the Federal Na- 
tional Bank of that city. One Pennock was the auditor and chief 
bookkeeper, and known by the bank to bein the employ of the firm. 
On September 17th, 1904, Pennock went to the bank, and pre- 
sented a check purporting to be signed by the firm, drawn upon the 
bank, payable to the order of ‘‘N. Y. Draft,” for $2,000, and re- 
quested the bank to give him a New York draft for $2,000, payable 
to the order of ‘‘ Carroll Bros.”” A draft was drawn by the bank upon 
the plaintiff, a banking institution in the city of New York, and de- 
livered to Pennock. Shortly thereafter Pennock went to the Mel- 
lon National Bank of Pittsburg, Pa., in which bank he had a personal 
account, and he thereupon signed the name of ‘‘ Carroll Bros.” on 
the back of the draft, and deposited the same to his account in the 
Mellon National Bank. The draft was indorsed by the Mellon Na- 
tional Bank, and forwarded to its correspondent, the defendant, in 
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the city of New York. The defendant collected the draft of the plain- 
tiff, through the Clearing House in the city of New York in the usual 
course of business. The check upon the Federal National Bank, 
which purported to be signed by E. V. Babcock & Co., wasa forgery. 
‘‘Carroll Bros.” was a partnership, composed of two members, doing 
business in Pennsylvania, and it had dealings, from time to time, 
with E. V. Babcock & Co., but in the dealings with E. V. Bab- 
cock & Co., Carroll Bros. were always indebted to E. V. Babcock & 
Co. The indorsement of the name ‘Carroll Bros.” upon the draft 
was without the knowledge or authority of Carroll Bros., E. V. Bab- 
cock & Co., or of Federal National Bank. Subsequently E. V. Bab- 
cock & Co. acquired knowledge of the transactions relating to 
check and draft, and they presented proof of the facts ta the Federal 
National Bank, and the amount of the check, which had theretofore 
been charged to the account of E. V. Babcock & Co., was recredited 
to it. The Mellon National Bank refused to make restitution to the 
Federal National Bank. The Federal National Bank had at all times 
maintained an active account with the plaintiff, and the plaintiff 
charged the amount of the draft so paid by it to the Federal National 
Bank, and returned the draft as a voucher to it. When the Mellon 
National Bank refused to make restitution to the Federal National 
Bank, it forwarded the draft to the piaintiff, and the plaintiff restored 
to the Federal National Bank the amount it had charged to it by rea- 
son of the draft, and thereupon tendered the draft to the defendant, 
and demanded restitution of the amount paid by the plaintiff to the 
defendant on the draft, which demand was refused. The draft was 
made, executed, and delivered by the Federal National Bank upon 
the request of Pennock, who purported to represent E. V. Bab- 
cock & Co., and the Federal National Bank handed draft to Pen- 
nock accordingly. Prior to the time when the Federal National Bank 
ascertained the true facts about the check and draft, the amount of 
the draft credited by the Mellon National Bank to Pennock was with- 
drawn from the bank, and Pennock had died insolvent. This action 
was brought to recover the amount of the draft, and judgment was 
entered in favor of the plaintiff, from which judgment an appeal was 
taken to the Appellate Division of the Supreme Court, where the 
judgment was unanimously affirmed, and from such judgment of 
affirmance an appeal is taken to the Court of Appeals. 


Cuase, J. Prior to the enactment of the Negotiable Instruments 
Law, the language of which makes it clear that, if an instrument is 
to be deemed payable to bearer, although in form payable toa named 
person, the intention to make the instrument payable to a fictitious 
or nonexisting person must exist with the maker thereof, this court, 
in Shipman v. Bank of the State of New York, 126 N. Y. 318, 27 N. E. 
371, 12 L. R. A. 791, 22 Am. St. Rep. 821, referring to the rule stated 
in the Revised Statutes, said: ‘‘We are of the opinion, upon exami- 
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nation of the authorities cited by counsel on both sides, that this 
rule applies only to paper put into circulation by the maker with 
knowledge that the name of the payee does not represent a real per- 
son. The maker’s intention is the controlling consideration which 
determines the character of such paper. It cannot be treated as pay- 
able to bearer unless the maker knows the payee to be fictitious, and 
actually intends to make the paper payable to a fictitious person.” 
The court further say: ‘* Bedell (the employee who signed the names 
of the payees) of course knew that the payees were fictitious, but he 
was not acting within the scope of his employment, but in carrying 
out a scheme of fraud upon the plaintiff, and under such circumstances 
his knowledge cannot be imputed to his principals.” 

Selover in his work on Negotiable Instruments Law (page 70) says: 
‘The doctrine that a check or bill made payable to a fictitious per- 
son is payable to bearer, and negotiable without indorsement if the 
fictitious character of the payee was known to the parties, originated 
in England, and in each of the cases holding the doctrine the deci- 
sion was based on the fact that the acceptor knew, at the time of his 
acceptance, that the instrument was payable to a fictitious person. 
If the drawer or maker of an instrument did not know that the payee 
was a fictitious or nonexistent person, and did not intend to make 
the paper payable to such person, paper payable to the order of such 
person cannot be treated as payable to bearer, for the intention of 
the maker or drawer is the test.” 

Bunker on Negotiable Instruments, in his note to a section of the 
the Negotiable Instruments Law of Michigan (section rr), corre- 
sponding to and the same as section 28 of the Negotiable Instru- 
ments Law in this State, compares the Bills of Exchange Act of Eng- 
land (section 7), with the statute of Michigan andsays: ‘The differ- 
ence between the two statutes is important. The element of knowl- 
edge is the distinguishing feature. Under the English statute the 
paper is payable to bearer if the payee be a fictitious or nonexistent 
person. Under the American statute paper payable to a fictitious or 
nonexisting person is not payable to bearer unless the maker or 
drawer knew that the payee was a fictitious or nonexisting person. 
Under the English statute the fact governs; under the American 
statute the fact coupled with knowledge governs. Thus there has 
been carried into the two statutes the differences heretofore existing 
in the authorities.” 

In Crawford’s Annotated Negotiable Instruments Law it is said 
in a note to saction 28, referring to the case of Shipman v. Bank of 
the State of New York, supra, and quoting from the opinion: ‘‘Hence 
if th2 mikar or drawer supposes the payee to be an actually existing 
person (as, for instance, where he is induced by fraud to draw the 
instrument to the order of a fictitious person whom he supposes to 
exist), the instrument will not be payable to bearer, and no person 
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can acquire the title thereto by delivery. And where the instrument 
is drawn payable at a bank, the bank cannot charge the same to the 
account of its customer, since the instrument is not in such case pay- 
able to bearer, and the indorsement is a forgery.” 

In Eaton and Gilbert on Commercial Paper it is said: ‘‘Under 
the common law a bill payable to a fictitious person or his order was 
neither in effect payable to the order of the drawer nor to the 
bearer, unless it was shown that the circumstance of the payee being 
a fictitious person was known to the acceptor. To show that the ac- 
ceptor was aware that the payee was a fictitious person, evidence is 
admissible of the circumstances under which he accepted other bills 
payable to fictitious persons. The fictitiousness of the maker’s direc- 
tion to pay does not depend upon identification of the name of the 
payee with some existing person, but upon the intention underlying 
the act of the makerininserting the name. The rule asto aninstru- 
ment payable to the order of a fictitious or nonexisting person applies 
only to paper put in circulation by the maker with knowledge that 
the name of the payee does not represent a real person. The mak- 
er’s intention is the controlling consideration. It cannot be treated 
as payable to bearer unless the maker knows the payee to be ficti- 
tious, and actually intends to make the paper payable to the ficti- 
tious person. 

Daniel on Negotiable Instruments, in a note to a section (section 
139), in which he says that lack of knowledge of the maker of the fic- 
titious character of the payee is not a defense against a bona fide 
holder, refers to a different rule in this State, and, after calling at- 
tention to our Revised Statutes says: ‘‘The Court of Appeals, con- 
struing this statute, held that such paper cannot be treated as payable 
to bearer unless it was putin circulation by the maker with knowledge 
that the name of the payee does not represent a real person.” And, 
further, in a note to the same section, he says: ‘‘Butin New York by 
statute the maker is not bound toan indorsee even, unless he, the ma- 
ker, knew of the fiction at the time of signing.”” It does not appear 
that the Federal National Bank knew Carroll Bros. was a fictitious or 
nonexisting person, or intended that the instrument should be paya- 
ble to bearer. 

The judgment should be affirmed, with costs. 


——_—s 


THE SITE OF CROSBY HALL. 
CHARTERED BANK OF INDIA, AUSTRALIA AND CHINA’S NEW BUILDING. 
From the “City Press,”’ London, October 3, 1908. 

Crosby Hall has gone, and on its site is rising a modern building. The old hall 
has gone and Bishopsgate will know it no more; but its shape will be retained, and 
the banking house designed for the Chartered Bank of India, Australia and China 
will add yet another to the already long list of substantial—solid perhaps would be 
a better word—and costly erections of the Twentieth-Century City. 
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ORGANIZATION OF NATIONAL BANKS. 


During the month of October, 1908, 18 national banking associations, with total 
capital of $750,000, were authorized to begin business. Of the number chartered, 
11, with capital of $290,000, were banks with individual capital of less than $50,000, 
and 7, with capital of $460,000, banks with individual capital of $50,000 or over. 

The number of banks chartered since March 14, 1900, is 3,999, with authorized 
capital of $238,253,300, of which 2,583, with capital of $67,285,500, were incorpor- 
ated under the act of that date, and 1,416, with capital of $170,967,800, under the 
act of 1864. From the date last mentioned to October 31, 518 State banks, with 
capital of $35,980,800, were converted into national banks, 1,273 State and private 
banks recognized as national banks, with capital of $82,862,000, and 2,208 banks, 
with capital of $119,410,500, organized independently of other banks. As will be 
seen, the capital of the latter class slightly exceeds the combined capital of the con- 
versions and reorganizations. 

The number of national banks organized under the various acts is 9,263, as 
follows: 456, February 25, 1863; 6,214, June 3, 1864; Io, July 12, 1870 (gold bank,) 
and 2,583, March 14, 1900. 2,390 banks have discontinued business, and there were 
in existence, on October 31st, 6,873 national banks with authorized capital of 
$930, 365,275 and circulation outstanding secured by bonds amounting to $626,778,555. 
The total amount of national bank circulation outstanding is $665,844,192 of which 
$39,065,637 is covered by lawful money of a like amount deposited with the Treasurer 
of the United States on account of liquidating and insolvent national banks and 
associations which have reduced their circulation. 


‘* CONCISE AND CLEAN-CUT SUMMARY OF THE WORLD’S BANKING 
CONDITIONS.” 
PRESIDENT’S OFFICE. 
WAUKESHA NATIONAL BANK, 
WAUKESHA, WIS. 
Mr. Alfred F. White, October 29, 1908. 
New York City. 
Dear Mr. White: 

Not having time to look over the beautiful compilation by 
Manrice H. Muhleman, review of the ‘‘Banking Systems of the World’ 
as complied by yourself—until within the past few days, permit me to 
say I think tt the most concise and-clean-cut summary of the world’s 
banking conditions I have seen and it ought to be in the library of every 
intelligent thinker upon banking questions. 

There ts altogether too much shallow argument, not based upon facts, 
peddled to an innocent public these days, which the light of intelligent 
compilation, such as yours, would illuminate and correct tf the publica- 
tion was universally distributed among writers on economic subjects. 

Thanking you for your kind compliment, I am, with much esteem, 


Sincerely yours, A. J. FRAME. 





THE CALIFORNIA STATE 
CLEARING HOUSE ASSOCIATION. 


Constitution adopted October 26, 1908. 


ALIFORNIA is the first State to organize a State Clearing House Association. 
C Through the courtesy of Mr. C. E. Woodside, Secretary of the new Associa- 
tion, we have been favored with a copy of the Constitution, which was adopt- 
ed October 26, 1908: 
ARTICLE IL. 
NAME, 

The name of this Association shail be California State Clearing House Asso- 
ciation. 

ARTICLE II. 
OBJECTS. 

The objects of this Association are : 

To improve and strengthen the banking system of this State; to prevent im- 
proper or unsafe conduct upon the part of any bank within the State; to provide a 
system of thorough and complete examinations into the affairs of every banking cor- 
poration or individual banker belonging to this Association by expert examiners; and 
generally to safeguard the common interests of the Banks and the public. 

ARTICLE III. 
MEMBERSHIP. 


Sec. 1. Every banking corporation or individual banker doing business in the 


I 
State of California is eligible to membership in this Association. 
Sec. 2. All members may be admitted to this Association by subscribing to the 
Constitution. 


Sec. 3. Any member of this Association, going into liquidation shall ipso facto 
cease to be a member, but should a member reorganize its business or change its 
name, the new organization thus formed may retain its membership. 

Sec. 4. Any member may withdraw from this Association by giving to the Sec- 
retary, in writing, 30 days’ notice of such intention and first paying its due proportion 
of all expenses for the current year, provided the last examination of such with- 
drawing member discloses a satisfactory condition of its affairs. 

Sec. 5. Any member may be expelled from the Association at any time by a two- 
thirds vote of the Central Board, if in its judgment such member isin an unsafe con- 
dition or is conducting its business in an unsafe manner. Upon such expulsion, 
notice thereof shall be sent to the National Comptroller of the Currency or to the 
State Bank Commissioner, and to each member of the Association. 

ARTICLE IV. 
DISTRICTS. 

Sec. 1. The banking corporations and individual bankers of the State shall be 
divided into eleven districts as follows: 

District No. 1 shall include all banking corporations and individual bankers in 
the city and country of San Francisco that are members of or clear through mem- 
bers of the San Francisco Clearing House Association. 

District No. 2 shall consist of the members of the Associated Savings Banks of 
San Francisco. 

District No. 3 shall include all banking corporations and individual bankers in 
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the corporate limits of the City of Los Angeles, that are members of or clear through 
members of the Los Angeles Clearing House Association. 

District No. 4 shall include all banking corporations and individual bankers with- 
in the Counties of San Diego, Imperial, San Bernardino and Riverside. 

District No. 5 shall include all banking corporations and individual bankers with- 
in the County of Orange and that portion of Los Angeles County which lies east of 
a line running from the westerly border of Pasadena to the westerly border of San 
Pedro, except banking corporations and individual bankers included in District No. 3. 

District No. 6 shall include all banking corporations and individual bankers with- 
in the Counties of Ventura, Santa Barbara and all banking corporations and individ- 
ual bankers in Los Angeles County not included in Districts No. 3 and 5. 

District No. 7 shall include all banking corporations and individual bankers with- 
in the Counties of San Mateo, Santa Clara, Santa Cruz, Monterey, San Benito and San 
Luis Obispo. 

District No. 8 shall include all banking corporations and individual bankers with- 
in the Counties of Alameda and Contra Costa. 

District No. 9 shall include all banking corporations and individual bankers with- 
in the Counties of Stanislaus, Madera, Merced, Fresno, Tulare, Kern and Kings. 

District No. 10 shall include all banking corporations and individual bankers with- 
in the Counties of Marin, Sonoma, Solano, Napa, Mendocino, Lake, Humboldt, and 
Del Norte. 

District No. 11 shall include all banking corporations and individual bankers in 
all counties not previously mentioned. 

Sec. 2. The boundaries of any District may be changed at any time by a two- 


thirds vote of the Central Board. 
ARTICLE V. 


DISTRICT MEETINGS, 

Sec. 1. The members of the Association within each District shall meet on the 
second Saturday of April in each year at 2 o’clock P. M. at such place within each 
District as may be designated by the Central Board. 

Sec. 2. At this meeting each District shall select a representative to the Central 
Board, also a District Committee of not less than three or morethan seven, provided 
that the Clearing House Committees in Districts 1 and 3 shall be ipso facto Dis- 
trict Committees, which Committee shall organize thereafter as soon as may be, by 
the selection of a Chairmanand Secretary. All of the above officers shall hold office 
for one year and until their successors are chosen in their stead and their office shall 
ipso facto cease upon the termination of their official connection with any member. 

Sec. 3. Any vacancy occurring in any of the offices, mentioned in the preced- 
ing section, may be filled at any time by the District Committee. 

Sec. 4. Every member of the Association shall be represented by one of its 
officers and shall be entitled to one vote at all District meetings, except as provided 
in Section 2. 

Sec. 5. Special meetings of the members in any district may be called by the 
District Committee, at any time, by mailing a written or printed notice of the same 
to each member belonging to the Association, within the District, at least five days 
before the date of the meeting. 

Sec. 6. At all meetings a quorum for the transaction of business in any district 
shall consist of at least one-third of the whole number of members within the District. 

ARTICLE VI. 
DISTRICT OFFICERS. 

Sec. 1. The Chairman of each District Committee shall preside at all meetings 
of the members of his district. Should he be absent from any meeting, a Chairman 
pro tem. shall be appointed. 
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Sec. 2. The Secretary of each District Committee shall keep a record of the pro- 
ceedings of all meetings of his district and of his committee. Should he be absent 
from any meeting, a Secretary pro tem. shall be appointed. 

Sec. 3. Special meetings of any District Committee may be called at any time 
by the Chairman, and shall be called at any time upon written request of any three 
members of the Committee. At the request of the Chairman or any three members 
of the Committee, the Secretary shall mail notices of any special meeting to all mem- 
bers of the Committee at least five days prior to the date thereof. 

ARTICLE VIL. 
CENTRAL BOARD MEETINGS. 

Sec. 1. The members of the Central Board shall meet at the office of the State 
Association in San Francisco, California, at 11 o'clock A. M. on the third Saturday 
of April of each year, and shall organize by the selection of a president and vice- 
president, both of whom shall be members of the Board, and by the selection of a 
secretary, who need not be one of their number. 

Sec. 2. Special meetings may be called at any time by the president, and shall 
be called at any time upon written requests of any two members of the Board. At 
the request of the president or any two members of the Board, the secretary shall 
mail notices of any special meeting, to all members of the Board at least five days 
prior to the date thereof. 

Sec. 3. Six members of the Central Board shall constitute a quorum thereof. 

Sec. 4. The secretary shall keep a record of the proceedings of all meetings of 


the board. Should he be absent from any meeting, a secretary pro tem. shall be ap- 
pointed. 


ARTICLE VIII. 
CENTRAL BOARD POWERS AND DUTIES. 

Sec. 1. It shall be the duty of the Central Board to procure suitable rooms for 

he Association in San Francisco, to provide proper books, stationery, furniture, 
el, and whatever else may be necessary for the convenient transaction of business. 
To establish rules and regulations to be observed in the examination of its members 
and generally to supervise the affairs of the Association. They shall also have 
charge of the funds of the Association and shall draw on each member for its quota 
of the expenses. They shall, prior to the annual meeting, present to each member a 

full and correct account of the expenses of the then past year. 

ARTICLE IX. 
EXAMINERS. 

Sec. 1. Except in Districts Nos. 1 and 3, the Central Board shall employ com- 
petent examiners from those nominated by the District Committees, and in case Dis- 
trict Committees fail to make such nominations, or in case of an emergency, the Cen- 
tral Board shall act independently. 

The Central Board may remove the Secretary or any Examiner or any Clerk, 
in their employ, whenever in their opinion the interests of the Association shall re- 
quire it. They shall fix the compensation of all employees and examiners, and may 
require of all, such bonds for the faithful performance of their duties as may be 
deemed proper. 

Sec. 2. The Committees in Districts Nos. 1 and 3 shall employ competent ex- 
aminers to examine into the affairs and management of every member within their 
respective districts, and shall bear all expense of such examinations. 


ARTICLE X. 
EXAMINATIONS, 
Sec. 1. Each member of the Association shall be examined at least once each 
year or as often as is deemed advisable. Each Savings Bank, conducted in connec- 
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tion with a National Bank, shall be examined, if possible, at the same time as the 
National Bank is examined, by the National Bank examiners. 


ARTICLE XI. 
EXAMINER'S DUTIES AND REPORTS. 

Sec. 1, Each examiner shall report to the Chairman of the District Committee 
only such details as in his sound judgment threaten serious loss, injury or damage to 
the member examined or indicate false, fraudulent, loose, careless or ignorant meth- 
ods of banking, which are of such importance as to make it advisable that the said 
District Committee should know and consider them. In case of the failure of the Dis- 
trict Committee to take prompt action, it shall be the duty of the examiner to make 
a similar report to the Central Board. 

Sec. 2. Examiners shall not divulge to any person or persons any matters con- 
cerning any member except as provided in the preceding section, and shall keep all 
records concerning any member inaccessible from all persons and at the conclusion 
of any examination of any member shall report in writing to the chairman of said Dis- 
trict Committee the fact that such examination has been made; and if he reports that 
result of the examination is satisfactory no further report tothe District Committee 
of such examination shall be necessary; but if such result is reported to said Chair- 
man as unsatisfactory in any particular, then said examiner shall make such detailed 
report in reference thereto as said District Committee may require or the circumstances 
indicate; the true intent of this clause being that said examiner shall be free to dis- 
cuss any unsatisfactory, dangerous or debatable condition or practice, with the Dis- 
trict Committee, but not to unnecessarily divulge the private affairs or business of the 
several members under examination to the District Committee or to anyone else. 

ARTICLE XII. 
EXPENSES, 

Sec. 1. The expenses of the Association shall be met by a tax upon all the 
members, which tax in each case shall be such proportion of all the expenses of the 
Association as the sum of the capital, surplus, profits and deposits of each member 
on January and July Ist of each year bears to the sum of the capital, surplus, profits 
and deposits of all members of the Association, except that Districts Nos. 1 and 3 do 
not participate in expenses incident to examinations outside of their respective 
districts. 

Sec. 2. Such assessment shall be made semi-annually in advance as soon as may 
be after the first day of January and July of each year, upon an estimate to be made 


by the Central Board. 
ARTICLE XIII. 


SALARIES OF OFFICERS. 

Sec. 1. The District Committees and the members of the Central Board shall 
draw no salaries. 

Sec. 2. The members of the Central Board and District Committees shall be 
paid their actual traveling expenses while attending meetings of their respective 
Boards, and while doing such work as may be delegated to any member. 

ARTICLE XIV. 
ASSENT TO MEMBERSHIP. 

Sec. 1. Assent to this Constitution shall be made by subscription to copies there- 
of in duplicate, by the president or some other officer, especially thereto authorized or 
by an individual banker; by such subscription the members shall agree to conform 
in all respects to the several Articles of this Constitution, and of the two copies thus 
signed, one shall be kept by the Secretary of the Association and the other by the 
member. Assent to this Constitution shall not become effective until at least 300 mem- 
bers have signed the Constitution and filed the same with the Secretary. 
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ARTICLE XV. 
AMENDMENTS, 
Sec, 1. This Constitution may be amended at any time in the following manner: 
The proposed amendment shall be first adopted by the affirmative vote of at least 
seven of the members of the Central Board. It thereafter shall be submitted in writ- 
ing to all the members of the Association in such form that they can express their 
approval or disapproval in writing. In case two-thirds of all the members of the As- 
sociation approve said amendment in writing within 60 days after the same is sub- 
mitted to the members, such amendment shall be deemed to be carried and shall im- 
mediately go into effect and become a part of this Constitution, and all the members 
of the Association shall be notified of the result of such vote. 


The undersigned bank hereby subscribes to the foregoing Constitution of the Cal- 
ifornia State Clearing House Association, and agrees to conform in all respects to the 
several Articles thereof, 


The San Francisco Chronicle of October 31 has this to say on the organization: 

“‘ Speaking of the convention held in this city last Tuesday of the Central Board of 
the California State Clearing House Association and of its adoption of a constitution, 
a prominent banker said yesterday : 

“The greatest menace to our banking system does not come from dishonest 
bankers, for these cases are extremely rare and are likely to be discovered before their 
operations go far enough seriously to cripple a bank. The more serious trouble 
comes from weak and incompetent officials who are either reckless in their loans or 
are unduly influenced by outsiders. 

“Some time ago the Clearing House Associations of San Francisco and Los An- 
geles, following the example of some of the Eastern cities, employed independent ex- 
aminers to examine into the condition of the banks belonging to their associations. 
At the Bankers’ Convention in Pasadena last May a movement was started to or- 
ganize an association that would enable every bank in the State to secure the same 
benefits and protection of independent examinations which the city banks enjoy. 

“The State was divided into eleven districts, and the banks in each district held 
meetings and elected district committees, and each district selected a representative to 
a Central Board. This Board convened, and after careful consideration adopted a con- 
stitution, which will form the working basis of the California State Clearing House As- 
sociation. 

‘The purpose of this Association is set forth in an extract from its constitution, 
which reads: 

“« The objects of this Association are: To improve and strengthen the banking 
system of this State; to prevent improper or unsafe conduct upon the part of any 
bank within the State; to provide a system of thorough, and complete examina- 
tions into the affairs of every banking corporation or individual banker belonging to 
this Association by expert examiners, and generally to safeguard the common inter- 
ests of the banks and the public.’ 

‘A bank failure not only creates unrest and shatters the confidence of the people, 
but it temporarily eliminates the liquid assets of a great number. Business enterprises 
are upset, and a whole community is demoralized. While the individual depositor 
suffers directly, the burden of every failure is thrown upon the solvent banks of the 
community. 

“It is to obviate this that the bankers are combining for their own protection, 





960 THE BANKING LAW JOURNAL. 


and in protecting the nselves they are offering the greatest protection to the public. 

“The projected : ystem of examinations will be so thorough that it will be prac- 
tically impossible for a bank to dissipate its assets sufficiently to injure depositors be- 
fore it is checked by the examiners. Every bank in the State is eligible to member- 
ship in the Association, but only those which can satisfactorily pass the most rigid 
examination of their affairs may retain such membership. 

“The constitution provides that: ‘Any member may be expelled from the Asso- 
ciation at any time by a two-thirds vote of the Central Board if in its judgment such 
member is in an unsafe condition or is conducting its business in an unsafe manner. 
Upon such expulsion notice thereof shall be sent to the National Comptroller of the 
Currency (or to the State Bank Commissioners), and to each member of the Associa- 
tion.” 

‘‘There would seem to be only one reason why a bank should hesitate to join 
the Association, and that is that it does not wish its affairs examined by an inde- 
pendent and competent examiner. In view of the aroused public sentiment and the 
general demand among the best banks of the State for the establishment of this sys- 
tem, it is doubtful if any bank will care to assume a negative attitude.” 


BRAZILIAN CURRENCY. 


New Law is Rapidly Effecting the Retirement of Inconvertible Paper. 

Consul George E. Anderson of Rio de Janeiro reports that under the new cur- 
rency law of Brazil the monetary circulating medium is slowly shifting from the basis 
of inconvertible paper to the gold basis. He says: 

“Practically the only gold and silver money in circulation in Brazil since the 
proclamation of the republic was coined in 1907. In 1906 there was coined a total 
of about a third of a million dollars. Previous to that time the only money in circu- 
lation in Brazil was the inconvertible paper money and a few copper coins, used 
chiefly by banks for making change, and with the addition of necessary nickel coins 
for amounts less than 1 milreis, the latter worth, at present exchange, 30 cents. 

“The total amount of silver coined since the new coinage was inaugurated is 
9,054,000 milreis, or, at present exchange, $2,716,200. The amount of gold coined 
is, at par exchange, the equivalent of $62,572, and the total of gold and silver coined 
amounts to $2,778,772. This is practically the total of the coin in circulation, and, 
with a population of 16,000,000, amounts to 17.36 cents per capita. The Caixa de Con- 
versao, or exchange bureau, since its organization under the new regime, has issued a 
total of 98,350,120 milreis, or $20,491,536 now outstanding. This money is issued 
against gold of the equivalent value in the Brazilian Treasury. The total of all gold 
and silver money and of paper money secured by gold in the Treasury amounts to 
$32,270, 308, a per capita circulation of $2.0136 in American money. 

“The amountof inconvertible paper money now in circulation in Brazil has been 
reduced in recent years, in accordance with the announced policy of the Government, 
the amount in circulation on Aug. 31, 1898, being 788,351,614 milreis, as compared 
with 642,963,951 milreis in circulation on Feb. 29, 1908, according to a statement 
in the Diario Oficial. At present exchange this circulation has a gold value of $192,- 
889,185, which at a population of 16,000,000 amounts to $12 per capita, inconverti- 
ble paper. The total per capita circulation of Brazil at present, therefore, is sub- 
stantially $14.0136, of which one-seventh is in coin or based upon gold.”— New 

York Times. 





Savings and Trust Department 


Devoted to Matters of Especial Interest to 


SAVINGS BANKS AND TRUST COMPANIES 


Conducted by 


W. H. KNIF FIN, JR., 


Cashier of the Home Savings. Bank, Brooklyn, N. Y. 


THE SAVINGS BANK FROM A LEGAL STANDPOINT. 
WHAT IS A SAVINGS BANK? 
BANK is a creature of the law; it is hedged about on all 
sides by statute and adjudicated law until he who would 


be a good banker must also be somewhat of a lawyer. 


Created by the state, banking institutions are subject to 

the laws, regulations and examinations of the creating 

power. It is therefore of as much importance to know 

the law, not only of one’s own Commonwealth, but of 
other states as well, as it is to be ready for the periodical examina- 
tions and reports. 

This is as true of savings institutions as of commercial, or banks of 
discount. The former, especially those of the mutual type that take 
no checking accounts and do no commercial business, are affected 
but remotely by laws of negotiable instruments and commercial paper; 
those operating without capital stock will not have stockholders or 
stockholders’ liabilities and duties to be regulated by law or usage; but, 
nevertheless, the savings bank, as an institution or corporation, has 
laws both statute and judicial, peculiar to itself, and of wide reaching 
import and much interest to those having a taste for things legal. It 
will be the purpose of the present series of papers to treat this 
question strictly from a legal standpoint, and in the course of our in- 
vestigations we shall delve into the laws of many states and into the 
by-laws, rules and usages of a large number of banks. 

In the first place let us ask: ‘‘What is a savings bankinlaw?” In 
the case of People V. Binghamton Trust Co., 139 N. Y. 192, the 
highest court in New York State defined a savings bank thus: ‘‘The 
savings bank is in the nature of a charitable institution, the sole cor- 
porate purpose of which is to securely protect money deposited up to 
a certain fixed amount by individuals, and by investing them in such 
limited and prudent ways as the legislature has prescribed to secure 
safe and moderate return by way of interest upon the moneys held.” 
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In the case of Hun v. Cary, 82 N. Y. 78, one of the leading savings 
bank cases, the court expressed its idea of a savings bank as follows: 
‘‘Savings banks are not organized as a business enterprise. They 
have no stockholders, and are not to engage in speculation, or money 
making, in a business sense. They are simply to take the deposits, 
usually small, which are offered, aggregate them and keep and in- 
vest them safely, paying such interest to the depositors as is thus 


made, after deducting expenses and paying the principal on demand. 


It is not legitimate for the trustees of such a bank to seek depositors 
at the expense of present depositors. /¢ ts their business to take de- 
posits when offered.” (Italics our own.) 

The Supreme Court of the United States has thus described a sav- 
ings bank: ‘‘Itis not acommercial partnership nor is it an artificial be- 
ing, the members of which have a beneficialinterest in it. Nor is it 
strictly eleemosynary. Its purpose is rather to furnish a safe de- 
pository for the money of those members of the community disposed 
to trust their property to its keeping. It is somewhat of the nature 
of such corporations as churchwardens for conservation of the goods 
of the parish, the College of Surgeons for the promotion of medical 
science, or the Society of Antiquaries for the advancement of the 
study of antiquities. Its purpose is a public advantage, without any 
interest in its members.” 

Judicial! decisions in Pennsylvania, New Jersey and Connecticut 
respectively, describe them as ‘‘really charities for the benefit of the 
poor,” as ‘‘large incorporated agencies for the common investment 
and care of deposits” and as ‘‘quasi charitable and purely benevolent 
institutions.” * 

Continuing the same thought, Paine’s Banking Laws (N. Y.) has 
this to say: ‘‘It may not be considered out of place to state that under 
no proper construction of our statutes are the savings banks of this 
state charitable institutions; and the frequent designation of them as 
such has become odious. As constituted and regulated by law they 
are, strictly speaking, benevolent institutions, and while the two 
terms are to a certain extent synonymous, they have a widely differ- 
ent significance when applied to our savings banks. 

‘‘He who has more than his necessities compel him to expend for 
the support of himself or family and has a remainder to loan or save, 
though trifling in amount, is in no sense an object for charity. 

‘* A natural person who is liberal in his benefactions to the poor, 
thus relieving them in distress, and an artificial entity which relieves 
the needy by the giving of alms, are properly termed charitable; 
while he who has a disposition to do good, who possesses a love for 
mankind and a desire to promote their prosperity and happiness, and 
a corporation based upon such disposition and desire, are accurately 
termed benevolent. 

‘‘While the motives which primarily brought about the establish- 
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ment of banks ‘for the savings of the poor’ or to receive ‘surplus 
earnings of domestic servants,’ while in the beginning wholly phil- 
anthropic, yet the whole character of the institutions which followed 
these so-called banks has changed. The use of an expression which 
savors, however remotely, of the giving of alms must needs be pre- 
culiarly offensive to the thousands of our citizens whose self denial 
is represented by the deposits of over a billion dollars held by the 
savings banks of this state.”’ 

Bolles’ ‘‘Modern Law of Banking,” page 5, says: ‘‘A savings bank 
is a state organization. Some of them have capital like a bank of 
discount, and are conducted in the same manner. The larger num- 
ber have no capital, but receive deposits and lend money on security 
largely specified by statute. After deducting expenses of manage- 
ment the profits are distributed among the depositors; and, though 
partaking of a charitable nature, it cannot be incorporated under the 
statute authorizing the creation of benevolentand charitable societies.” 

Whether a bank is a savings bank depends not so much upon its 
name, but upon its functions. Butan institution that receives deposits 
similar to a savings bank is not by that token a savings bank, nor 
does the acceptance of deposits in the same manner as a saving's bank 
indicate that it holds itself out as a savings bank. To be a savings 
bank it must first be regularly incorporated and thereafter do a regu- 
lar savings bank business. 


In proceedings brought by the Attorney-General of New York to 


recover the legal penalties for violating the banking laws of New 


York, and seeking to show that a trust company, by accepting sav- 
ings bank deposits, thereby held itself out as a savings bank and 
solicited business as such, it was ruled that doing business similar to 
that of a savings bank andina similar manner did not of itself con- 
stitute a violation of the statute forbidding such practices in defense 
of savings banks. The facts were as follows: The Binghamton Trust 
Company advertised for business, and evidently gotit. They did not 
pretend to be anything but a trust company, and held out no false 
iuducements, but rather emphasized the fact that they were a trust 
company, and thereby a better institution in which to deposit money. 
They issued passbooksin the ‘“‘interest department” very much like 
the regular savings bank pass book. These books contained rules 
and regulations, stating the hours of business, the fact that the book 
must be presented at time of deposit or withdrawal, that the company 
reserved the right to demand notice of payment, the rates of interest, 
the right to refuse and close accounts, the rules relating to deposits 
of minors and procedure in cases of lost books, and that the accep- 
tance of the book evidenced compliance with the by-laws and rules, 
all of which were undoubtedly borrowed from the savings banks. Cir- 
culars and other advertisements were put out inviting accounts, and 
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laying special stress on the fact that trust companies had capital 
stock, while savings banks had none; that this was an extra guarantee, 
etc. 

The court, in deciding in favor of the trust company said: ‘‘I do 
not think that savings banks, however closely in the public interest 
they should be guarded, should be accorded monopoly of a set of 
rules. The prohibition is that an institution shall not solicit or receive 
deposits as a savings bank, and not as a savings bank solicits or re- 
cetves deposits.” (Italics our own.) 

New York is not the only state that thus jealously guards the in- 
terests of its savings banks, for in every state that has adequate sav- 
ings bank legislation will be found provision against unlawful bank- 
ing. In respect to savings banks, it is generaliy unlawful to ad- 
vertise or solicit deposits or in any manner hold out to the public 
that the business zs that of a savings bank. 

Thus, in New Jersey ‘‘ It shall not be lawful for any bank, bank- 
ing association, firm, stock company, corporation or individual banker 
toadvertise, put forth a sign as a savings bank, either directly or in- 
directly, orin any way to solicit or receive deposits as a savings bank, 
except in case of banks or deposit companies now authorized by law 
to receive deposits on interest, or banks incorporated under this act.”’ 

The New York statute is substantially the same. 

Massachussetts provides that ‘‘No corporation, either domestic or 


foreign, and no person, partnership or association, except savings 


banks and trust companies incorporated under the laws of this Com- 
monwealth * * * shall hereafter make use of any sign at the place 
where its business is transacted having thereon any name or other 
word or words indicating that such place or office is the place or office 
of a savings bank * * * nor circulate any printed paper * * * indi- 
cating that such business is the business of a savings bank; nor 
* * * solicit or receive deposits or transact business zz the way or 
manner of a savings bank, or in such manner as to lead the public to 
believe, * * * that its business ts that of a savings bank.” 

In keeping with the above, let us evolve the following definition 
of a savings bank: ‘‘A savings bank is a mutual institution conducted 
without profit to the managers, to receive on deposit and for safe 
keeping such sums as may be offered, limited by the law of the state, 
and to invest the same in such manner as shall be prescribed by law, 
and paying to the depositors as interest all the earnings of the insti- 
tution save the expenses of management and such part as may be set 
aside and held in reserve as surplus for the benefit and protection of 
all.” 

* Paine’s Banking Laws, page 50. 


(Zo be Continued.) 
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THE EFFECT OF AMORTIZATION ON THE NEW YORK SAVINGS 
BANKS. 

Can one hundred and thirty-seven savings banks pay to their de- 
positors sixty-six million dollars more than they receive from them 
in the course of a single year and yet add forty millions to their re- 
sources—and do it honestly and legally? It not only can be done— 
it has been done. But how? By the simple process of crediting 
fifty millions of dollars in dividends and following directions to be 
found in a certain grey-colored pamphlet issued by the New York 
Banking Department. 

At first sight it would seem as if a clever magician has gone 
among the savings banks of the Empire State, waving his magic 
wand over the strong boxes and suddenly adding millions to the values 
contained therein—like a magic bouquet, growing ‘‘while you look.” 

But to leave the realm of magic and get down to statistics, where 
the bank man dwells, we find the following to be the facts in the his- 
tory of New York Savings banks for the year ending July Ist, 1908: 

Total resources July 1, 1908 $1,516,505,210 
Total resources July 1, 1907 1,490,760,675 

A. 
During that time the deposits were $364,341, 
During that time the withdrawals were.... 430,541,716 


gain WP nacccinmiadscn ta ckonenecesas 


A loss of.. a epi shaeinahceai acaba elec nh on ok ae $66,200,143 


Notwithstanding this heavy loss the surplus stood on July 1, 1908, 
over forty millions in of the values shown one year previous, 
in spite of a panicand the consequent depression in the market values 
of securities. At the three periods at which reports were made dur- 
ing that time the surplus was as follows: 

Surplus July 1, 1907 (market values)........ $95,743,206 
Surplus Jan. 1, 1908 (market values)......... 83,255,275 
Surplus July 1, 1908 (investment value).... 137,467,000 

Here we find a difference in surplus of over fifty-four million dol- 
lars between January, 1908, and July of the same year. Evidently 
something has happened to the securities in spite of the depression. 
Something did happen—the bond investments were amortized, and 
in the amortization and the attendant results we have a feat quite 
uniquein savings bank circles. To zzcrease the resources while the 
deposits decrease is unusual. It demands explanation; it deserves in- 
vestigation to discover whether or not this has been legitimate and 
wise. This result has been obtained through three mediums: Inter- 
est, net profits and amortization. 

As a matter of history, the New York savings banks have had a 
long and creditable record and one of continued growth. Since 1858 
(a period of half a century) only six years show a falling off in de- 
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posits, namely, 1862, 1877, 1878, 1879, 1894 and 1907. No doubt a 
great many more years would have shown a decrease in deposits had 
it not been for the matter of interest. This is an automatic deposit 
that goes on the books in spite of hard times, and when this totals 
fifty millions of dollars the deposits may in reality have ‘trun off” 
and yet not show it in the reports tothe public. This automatic credit 
nearly equals the losses in deposits, but the phenomenal gains in 
the surplus accounts, counterbalanced by the same gains in resources, 
are not due to interest credited, but to two other causes—net earn- 
ings and amortization of the bond holdings. The appended table 
beginning on page 967 will show the net earnings of each bank which 
accrues to the surplus, while in another column will be found the ad- 
ditions of each bank to the holding value of their securities. 

If credit is due any one person for this it doubtless belongs to Col. 
Charles E. Sprague, President of the Union Dime Savings Institution 
of New York City, an authority on amortization, who has advocated 
this course for some years. But it remained for Hon. Clark Williams, 
and those associated with him in the banking reform laws of 1908, to 
crystallize the matter into compulsory legislation. Hence the little 
book and the resulting increase in resources and surplus. 

THE PROPER BASIS OF BOND VALUES. 

It this matter of bond investments, and the surplus that depends 
entirely upon the valuation placed on these, one of three values ob- 
tains: par, market, or investment. Which is the correct basis is a 
matter for argument. The market value is the price which ‘‘might, 
could or should” be obtained if the securities were sold. The par 
value is the face value that will be paid by the debtor at a stipulated 
time. The investment value is the value determined by a process 
of establishing a sinking fund out of the gross income to replace the 
premium paid. This latter process is not based upon estimated 
values, either present or prospective, but upon the cost, and is scien- 
tifically correct, leaving nothing to chance. 

It will not need the proverbial ‘‘Philadelphia lawyer” to grasp the 
fact that the market values are wholly misleading. In the first place 
they are estimated. In the second place they anticipate selling the 
security, which isonly remotely possible. And if this were necessary, 
so many of like tenor would also be offered for sale at the same time, 
that the price would immediately slump. Savings banks are per- 
manent institutions. They are self-perpetuating bodies and are sup- 
posed to last ‘‘always.”” They do not buy bonds for speculation, but 
for investment. They rarely sell, and then only at a profit, except 
in times extraordinary. Every bond held by the savings banks of 
New York, as a general proposition, will be held until maturity or 
replaced by something better. The compulsory occasions for selling 
are few and far between. With the new amendment, permitting 
hypothecation of the securities, it need never be necessary. By this 
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TABLE SHOWING THE EFFECT OF AMORTIZATION ON THE SAVINGS BANKS 
OF NEW YORK STATE, WITH DEPOSITS, NET EARNINGS, ETC. 





Surplus Surplus , 
plus plus ‘ Par Value 
January I, July ft, Net ie . 
. 5 a . : Surplus 
Too8. ToQ08. Increase. Earnings, July 1 
Market Investment Year 1907, ~~ 9’ 
Value. I ‘alue. 


( ountles in 7 hich 
hanks are located 
nd Bank Titles. 


*Deposits. 
July 1,’08, 


T9008, 


Albany 
Albany City $4. $ 244,200 $ 317, | 73, $ 31,130 $ 160,700 
Albany County..... 201,400 8, 29,894 189,900 

63,300 895 go, 500 

,179,400 ,664, . 348 543,300 

164,600 35. ‘ ,050 193,500 

Home ; 210,800 4 " 11,128 210,500 
Mech’ics & Farmers ; 294,800 155, j ; 362,400 
Mechanics’, Cohoes, : 72,700 a , j 84,400 
National, Albany... .2 310,600 39, : 420,900 

Broome. 

Binghamton 130,600 336, ? : 290,800 

Chenango Valley... j 30,600 9, 500 3, . 48,700 
Cayuga, 

Auburn 32,300 

Cayuga County.... 


y 00 

Chemung. 
500 
5 


Columei 


Hudson City....... 6 300,200 5,900 


Cortland. 
COMER... cn cssects 5 130,600 190,400 
Dutchess. 
Fishkill asindies 14,200 3, 300 
Matteawan, ‘ ‘ 22,800 , 100 
Mechanics, Fishkill. : 197,700 264,600 
Pawling § 33,000 
Poughkeepsie 4 632,200 
Rhinebeck ......... 8 36,700 
Wappingers : 31,500 
Erie. 
American, Buffalo.. 100 r ,900 
Buffalo : ; ,605,900 ,783, ,177,800 
Erie County ; A ; ,969,400 
Western 743, 214,800 
Greene. 
Catskill ; ’ 269,400 105,400 
Jefferson. 
Jefferson County... 490,000 297,000 
Watertown 42,800 68, 300 25,500 
Kings. 
Brevoort, Brooklyn. 3. 54,000 95,100 41,100 
Brooklyn 44. 4,023,90c 6,115,100 2,091,200 
Bushwick : 167,900 226,800 58,900 
62,500 94,100 31,600 
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2° 
Counties tn which o°. 
banks are located Sz 
and Bank Titles. Q > 
* ah 


Kings (Continued). 
Dime, Brooklyn.... 32 


“3. 
Dime, Williamsb’gh. 6. 
East Brooklyn ..... 6. 
Eastern District .... 2 
East New York.... s, 
Germania.......... i 
GOTMIAN wesc ces It. 
Greater New York.. 1 
Greenpoint........ 5 
Hamburg... ........ Oo. 
ee ree fe) 
Kings County...... Il 
South Brooklyn.... 18. 
eee Oo. 
Williamsburgh ..... st. 
Madison. 
NS aed via c nie wie 2 


Monroe. 
East Side, Rochester 7 
Mechanics, 3 


Monroe County ‘“*.. 18. 


Rochester 2 
Montgomery. 


Amsterdam........ 4. 
Nassau. 
cn SLIT EOE I 
New York. 

American ......... 2. 
Bank for Savings... 91. 
a, ere 102 
Broadway ......... 9. 
eee oO. 
ere 14. 
era 5 
Og. a | 
Best River......... 2 
Emigrant Industrial. 93. 
Empwe City........ 2 
pe ee 7. 
PR sae kcnecen See 
MN a oieed ai glare 6 68. 
Greenwich. ........ 59 
ee 16 


AYOOwWO 


SRA BHA QEMOYU BW AWE DY 


° 


x mm GO 


n= WN 


Ww 


RADDA 


tN 


Surplus 
January I, 
7908. 
Market 


Value. 


2,129,900 
335,700 
209,000 

65,900 
181,300 
292,400 
370,200 

16,200 
563,300 
2,900 
goo 

630, 100 
,848,900 
1,800 
,176,200 


— 


NI 


139,500 


286,900 
186,500 
,146, 300 
1,372,000 


151,100 


57,400 


52,800 
2,886,400 
6,900,900 

429,700 
3,400 
1,360,100 
114,100 
,767,800 
,241,600 
, 126,000 
53,200 
328,800 
645,100 
4,214,400 
3,786,400 
837,200 
403,000 
29,600 


N om 


co 


Surplus 
July 1, 
79058. 
Investment 
Value. 


2,747,800 
490,500 
418,700 
107,300 

. 232,800 
500,100 
689,100 
41,700 
730,100 
4,900 
2,000 
908,200 


N 
ON 
\o 
w& 
8 


92,400 


87,300 
8,103,300 
,486,700 
574,900 

3,800 
,078,900 
226,100 
3,117,800 
3,037,200 
,083,400 

106,800 

409,700 

1,283,000 
6,708,200 
6,253,700 
1,405,800 
1,113,100 
42,800 


— 
= 


ty 


- 
= 
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Increase. 


617,900 
154,800 
209,700 
41,400 
51,500 
207,700 
318,900 
25,500 
166,800 
2,000 
1,100 
278,100 
844,100 
3,700 
2,194,600 


66,400 
67,400 
93,400 
706, 300 
995,400 
99,200 


35,000 


Net 
Earnings 
Year 1907. 


179,927 
35,426 
19,656 
17,925 

+ 321 
35.758 
62,667 

4,348 
44,466 

2,052 

1,270 

408 

105,415 

2,102 


590,446 


30,403 


pe hy 
nw & 
-omd 
wn on 

aor 


“I 
vi 


37,119 


130,493 
343,797 
27,546 
37,576 
85,431 
294,962 
93,864 
104,891 
47,147 
7,611 
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Parvalu 
Surplus 
July 7, 

ZTQ08. 


2,240,800 
347,600 
320,500 

52,000 
197,000 
366,900 
545,400 

28,900 
685,100 


»300 
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,800 


©.) 
Ww ON 
oa 


oun NN 


O 
“I 
co 


274,700 


261,400 
1,373,700 


— 
o 

+ 
te 


, 500 
155,500 
74,700 


71,600 
6,541,700 
7,969,300 

402,500 
4,600 
1,518,400 
126, 300 
2,443,800 
,804,600 
7,500, 300 
104,000 
216,100 


N 


1,025,500 
5,574,800 
4,351,700 
1,048,000 
807,000 
32,900 


= 


ae 


Teas 
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EFFECT OF AMORTIZATION ON N. Y. STATE SAVINGS BANKS (Continued). 


Surplus Surplus 


‘ i aa , BS ; / ’ Par Value 
Counttes in which S°. january I, July I, Net, - — 

: pee . J - “o site Pe . A Surplus 

anks are locatea , 1008 1008. Increase. Earnings, July 2 
and Bank Titles. QP Market Investment Year 1907. oe iy 

r , Te j 
os Value. Value. a ea 
Maiden Lane....... 5 2,400 6,100 3,700 1,232 6,107 
Manhattan......... 11.0 531,300 1,106,900 575,600 11,649 726,600 
Metropolitan....... 9.5 397,200 800, 500 503, 300 27,600 613,100 
Maw TOR .ckcce 25.6 2,180,100 2,691,200 511,100 149,249 2,259,200 
North River........ 8.1 234,700 455,000 220, 300 15,832 304,200 
Moettl SONG... wes 2 1,900 §, 300 6,400 5,045 8,500 
a eer 67.0 3,690, 300 8,688,700 4,998,400 180,183 6,267,g00 
DE ccsackuhasaka liven 200 700 500 320 400 
Union Dime....... 25.7 1,070,900 1,884,600 813,700 162,042 1,442,300 
Union Square...... 8.4 522,600 1,075,600 553,000 16,987 907,500 
United States...... 2.7 22,900 102,700 79,800 20,79! 96,600 
Washington ........ 1.0 2,900 12,200 9,300 6,639 15,900 
West Side. i... i.e a 55,500 72,000 17,500 424 53,000 
Viagara 

Farmers & Mechanics’ 

LOCEDOEE .oscscs 4.1 223,400 301,600 78,200 25,791 253,900 
Niagara County, Ni- 

agara Falls ...... 4 6,100 13,000 6,900 3,065 8,700 

Oneida. 

OneidaCounty,Rome_ 2.1 27,900 104,100 76,200 8,240 76,600 


EE vi awcae whens 


5 
ee oe 14.0 933,600 1,625,800 682,200 45,366 1,043,400 
Onondaga. 


to 


6 155,200 336,100 180,900 9,778 265,600 


; Onondaga County, 

ae 22.9 857,300 1,969,800 1,112,500 96,342 1,198,600 
f Skaneateles ........ 8 51,100 60,600 9,500 4,954 17,100 
; | 12.7 618,600 1,325,000 706,400 87,977. 1,102,700 

Orange. 
epee 0.3 7,500 12,800 5,300 1,154 12,300 
f OR iss sceccexe rs 21,400 53,900 32,500 3,002 48,800 
Middletown.... ... 2.9 29,700 155,700 126,000 2,989 98,600 
Newburgh ..... tos. Se 1,134,600 1,422,800 288,200 30,323 1,194,500 
ee 8 55,200 74,800 19,600 3,753 68,500 
; ee i.2 29,000 69,800 40,800 3,087 37,800 

f Oswego. 
; PIN x i'ecactedornhin 3 99,400 120,700 21,300 11,887 100,900 
Oswego City....... 2.5 143,100 186,600 43,500 16,979 119, 300 
Oswego County..... 2.5 143,100 221,200 78,100 22,302 118,700 

Putnam. 
Putnam County..... 0.6 33,500 45,800 12,300 2,852 36,000 

: Oueens. 
| College Point....... 1.1 67,900 113,100 45,200 4,070 87,200 
‘ [a ae 3.6 97,500 275,300 177,800 17,656 198,400 
} Long Island City.... 4.1 300, 100 398, 100 98,000 48,747 341,300 
Queens Co., Flushing 2.0 62,600 156,000 93,400 13,970 90,900 

Rensselaer. 


ME Ginaxinss jinn S05 689,900 1,392,800 702,900 28,848 967,100 
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EFFECT OF AMORTIZATION ON N. Y. STATE SAVINGS BANKS (Continued), 
: Surplus Surplus Par Value 
Counties in which ~ January 1, July 7, Net 4 a 
banks are located 1908. 1908. Increase. Earnings RB ur plus 
and Bank Titles. Market Investment Year 1907. July 4, 
’ Value. Value. — 





2 —_ 


Richmond. 


Richmond County, 
West New Brighton. : ' 14,800 3,416 28,700 

Staten Isl’d, Staplet’n ? 5 ' 103, 300 19,024 249,500 
Schenectady. 

Schenectady ; , ; 210,900 25,746 212,800 
Seneca. 

Seneca Falls 32, 7 15,600 
Suffolk. 

Riverhead . : 99,900 

Oe DEREOOT... . s00 P 29,800 

re ; 5 61,500 

Union, Patchogue.. , ; 7,700 
Tompkins. 

Ithaca 
Ulster. 

Ellenville 

Kingston 

New Paltz 

Rondout 

Saugerties. ......... 

Ulster County 
Westchester. 

East Chester, Mt.V’n § 14,500 

Greenburgh, Dobbs 





,000 


e 
+ 
ON 
rs) 


tu 


,O00O 


WH 
oo 
= 


,100 


to 
te 


5,600 
,400 


VI Ww 


a 
N 


71,500 
154,100 
65,100 
173,700 
154,900 
104,000 


WOrUPRN 


° 19,700 
Home, White Plains. 2. 59,800 
Peekskill 286, 500 
Peoples, NewRoch’le ‘ 2,300 ; 1,495 
Peoples, Yonkers.... : 194,700 3 ‘ 31,167 
Port Chester. ....... 2. 137,000 . t 17,759 
Sing Sing, Ossining. : 242,300 3, 16,083 
Union, Mamaroneck ‘ 24,600 é t 1,839 


Westchester County, 
‘TOIT POOWR. . 0s <0: ' 366,000 »2 . 34,423 


0 ee ; 364,g00 36, ‘ 47,942 


$1,378.2 {$83,255,200 {$137,467,000 $54,267,500 $5,684,159 [$102,910,700 


+ Deficit. 
* Deposits are expressed in millions and hundred thousands. Thus, the ‘Albany City Savings Institution, 4.6” 
means $4,600,000 in deposits on July 1, 1908. 


¢ These tables are from official reports. In the individual cases, figures have been rounded off and will not make 
the official totals. 
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argument the point is held that market values will not indicate the 
true status of the case except in the event of liquidation—selling out, 
and this is so far from probable that we may immediately discard it 
as not worth consideration. 

Equally true is it that the par value is incorrect. Buy a bond if 
you will, say at a cost of $1,100 for a par value bond of $1,000. When 
will you get $1,000 for your $1,100? When the bond matures. Buy 
another—this time a $1,000 bond for $900. When will you get your 
full thousand? When the bond matures—except, in the meantime, 
you sell at a profit. Maturity, a time stated in the instrument, and cer- 
tain to occur, is therefore the only time the par value will be the cor- 
rect basis of values,—unless the bond if purchased at 100, when the 
par value will be identical with the investment (but not market) value. 

Taking the above illustration, are you going to lose the hundred 
dollars on the one and make it on the other—zmmediately? By no 
means. You get the profit as the bond approaches maturity; you 
should sustain the losses likewise—by adding to the one and taking 
from the other, the proper proportion of the gain or loss. 

Many savings banks have not been doing this properly, as the 
table will show. That one bank should increase its bond holdings 
over five million dollars by this process would indicate that too much 
had been deducted in former years. Many banks pride themselves on 
the fact that they hold their bonds at par and base their surplus on 
the same values. But that depends altogether upon what class of 
bonds it holds. If all are premium bonds no one could say them nay, 
as it would be a conservative basis, to say the least. But if there were 
many discount issues, and long maturities, par value would certainly 
be far from conservative, and far from correct. Many banks charge 


off the premium as soon as the security is purchased; others charge 


off arbitrary amounts, as the earnings warrant. But if the loss is 
placed on one year, at a single stroke, by the same token, the profit 
should be added at a single stroke and neither would be fair. 

A bank man ‘‘up-state,”” who does not like this manner of doing 
things brings this argument: ‘*We erected a building ten years ago 
costing $40,000. Suppose we hold it at $50,000 and thus add $10,000 
to our surplus, would we not be doing the same trick that we have 
done with our bonds in marking them up?" The case is not analo- 
gous, Mr. Banker, and for the simple reason that you did not put 
$50,000 of your good money in that building—and you may not get it 
out. If you had spent $50,000 two years ago, and were charging de- 
preciation account too rapidly, andthe property was worth its cost and 
you were sure to get your money all back, then the case would bea good 
illustration, and you would be justified in holding it at its proper 
worth. But you cannot amortize real estate. You can either charge 
it off, gradually or at one time, depending on the decision of your 
board, and it should not be held higher than its market value for 
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business, ot banking, purposes. What it is worth to you and on the 
market are two different things. A bond is worth what it costs; a 
bank building—what you could get for the outfit. He also ‘‘knocks” 
the scheme from a legal standpoint, holding that this scheme would 
not hold goodin law. This will furnish matter for another paper, but 
suffice it to say the highest court of New York has recognised and sanc- 
tioned—yea, even compelled—this manner of accounting. 

The savings banks of the Empire State have not ‘‘marked up” 
their bond holdings—that would be the heighth of foolishness; they 
have simply placed them back to their amortized value—the value 
that represents their present worth based on the original cost. This 
is not a ‘‘paper profit” but a matter of book-keeping, a matter of fact 
and not one of theory or guess-work. They represent so much money; 
it was invested in these securities with the understanding that it 
would all come back. The amortization theory is just bringing that 
invested money back, as it should be, in installments, correctly and 
equitably. Most of these good banks intended, and even expected, 
to get their money back, but when and how they did not know, and 
many did not care. Hereafter they will know when and how—and 
they must have a care. 


THE NEXT ADMINISTRATION. 


From Fisk and Robinson's ‘*Monthly Bulletin of Investments,’ November, 1908. 


¢ “pesveoteensisannne as to the policies likely to be pursued by an incoming adminis- 
wJ tration always possesses much fascination. Ordinarily there develop during a 


Presidential campaign some well-defined indications of what may be expected 
from the successful candidate during his incumbency. But this cannot be said of 
the contest just closed. The only real issue was the personal fitness of the respec- 
tive candidates, and it is doubtful if a careful review of the utterances of the success- 
ful one would reveal with any degree of certainty the course he is likely to pursue. 
We do know, however, that our next President is a man of irreproachable character, 
of lofty and judicial mind, of wide experience in our colonial and international af- 
fairs; that he is thoroughly familiar with departmental and legislative life, and that 
he has a broad and open mind on public questions; but it is true also that while he 
understands the railroads’ necessities, he has not, thus far, publicly indicated an in- 
timate knowledge of the more important economic questions which must be settled 
and settled aright, before the more intelligent of our voters will rest content and our 
Nation enjoys the fullest measure of prosperity. 

No administration ever entered upon its career with business conditions more 
favorable to success. Though overwhelmed by a great financial crisis, and handi- 
capped by an inferior banking and currency system, the United States, through its 
wonderful recuperative power, has nearly recovered its equilibrium. 

The gross and net earnings of the railroads are approaching the normal. The 
number of idle cars is a rapidly diminishing quantity. Orders for rails and for railroad 
equipment, including locomotives, are each month more in evidence, and will help 
sustain the volume of tonnage after crop moving has ceased. Present building 
operations show an increase over those of the corresponding period of 1907. 
The gross earnings of the Steel Corporation for the quarter ended September 30, 











THE NEXT ADMINISTRATION. 973 


1908, while far short of the parallel months of 1907, still reach the gratifying figures 
of $27,000,000, with a balance, after paying all charges and dividends, of more than 
$5,000,000, the most encouraging fact being that the increase in gross has grown 
steadily as the quarter advanced. 

The average monthly bank clearings of 1907 were $12,168,540,274, while those 
of September, 1908, were more than $11,000,000,000, The national banks of New 
York City alone have converted their reserve deficit of $54,000,000 of November 23, 
1907, into a surplus of more than $33,000,000 above the required 25 per cent, re- 
serve. During the year the national banks have increased their gold holdings by 
$134,000,000, which gives a possible increase in credit expansion of at least half a 
billion. The banks of the United States now represent 40 per cent. of the banking 
power of the world. The bearing of the foregoing on the magnitude of future busi- 
ness will be readily recognized. 

By the 4th of March, 1909, there will remain hardly a vestige of the panic’s 
wreckage. There is no accumulation of manufactured products. Plants have been 
overhauled; labor is quickly available; lessons of economy and prudence have been 
taught; the moral tone of the nation has received an impetus, while the financial 
strength of the country was never greater. In brief, conditions are ideal for a full 
renewal of our national prosperity. The new administration has a duty to perform 
in connection therewith. The armor which best protects a nation against periodic 
financial disasters is a sound banking and currency system. It is to-day the great 
overshadowing, paramount need of the American people; the incoming administra- 
tion should aid in meeting that need. 

There is another issue which should receive also the most careful and persistent 
attention. It is a sound law of economics that when a nation has great natural re- 
sources, rather than dispose of them as raw commodities, it is far wiser to convert 
them into finished products and dispose of the excess to foreign consumers, thus ob- 
taining not only the price of the raw materials, but also the value of the labor used 
in their manufacture. The putting of such a policy into operation involves our en- 
tering the markets of the world on a larger scale by means of reciprocal trade rela- 
tions, and by a modification of the existing tariff. 

In response to the efforts of the retiring administration the business world of 
the United States has admitted its shortcomings and materially mended its ways. 
The time has come for the consideration of these more important questions. If the 
incoming President will call to his council both the men who labor and the men who 
carry the heavy burdens imposed by the financial, commercial and industrial life of 
the country, and if he will study with his broad and open mind the great economic 
questions on which the welfare of both labor and capital rests, his administration 
can be made one of the most brilliant and beneficent thus far recorded in the history 


of the United States. 
| 


“TRUST COMPANIES OF THE UNITED STATES.” 


The 1908 edition of the “ Trust Companies of the United States,” published by 
the United States Mortgage and Trust Company, New York, has just been issued. 
This work contains much valuable information relative to the Trust Companies, as 
it furnishes a late statement of condition of each company, and in addition to these 
reports it contains the list of officers, directors, correspondents, the dividend rates 
and the stock quotations of each institution. It has an alphabetically arranged in- 
dex both as to companies and cities. In fact, it is the only comprehensive compila- 
tion of Trust Companies published in this country. It was compiled by the Audit 
Company of New York. 
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COMPTROLLER MURRAY’S SERIES OF QUESTIONS. 
TO NATIONAL BANK DIRECTORS. 


(COMPTROLLER MURRAY has prepared a series of twenty-nine questions 
which will be submitted to the directors of national banks by the examiners in 
future examinations. Mr. Murray's object is to enforce greater responsibility upon 
the directors. The questions are designed, according to a statement given out by 
the Treasury Department, to bring out the relations of the directors to the executive 
conduct of the bank. The circular setting out these questions is as follows: 


TREASURY DEPARTMENT, 
OFFICE OF THE COMPTROLLER OF THE CURRENCY. 


To the National Bank Examiners: 


Hereafter upon entering a bank for the purpose of making an examination, the 
board of directors should be immediately convened by the direction of the examiner, 
to enable him to obtain the information necessary to answer the following questions. 
The members of the board should be advised that the inquiries are made by direc- 
tion of the Comptroller of the Currency. 

This statement must accompany and form a part of report of each examination. 

LAWRENCE O. MURRAY, Comptroller. 


. What is the number of directors of the bank? 

. What number was present at this examination? 

. How many of the directors know the condition of the bank in all its details ? 
. How many have but a general knowledge of the condition of the bank ? 

. How many know nothing at all about the condition of the bank ? 

. How many attend board meetings with regularity ? 

7. Have the directors full knowledge of the habits and general standing of the 
bank’s employees? 

8. Do the directors approve loans before or after they are made, or leave this 
important duty to a committee, or to the officers of the bank ? 

g. If they approve loans, is their approval of record in each case ? 

10. Can the directors certify to the genuineness of the signatures to the notes 
discounted by the bank? 

11. Do the directors authorize overdrafts ? 

12. Do they tacitly permit officers to allow overdrafts ? 

13. Do any of the directors, other than members of the discount committee, ex- 
amine and verify loans and discounts ? 

14. How often do the directors examine and list all collateral held by the bank? 

15. How often do the directors examine and list all stocks, securities and real 
estate mortgages owned by the bank ? 

16. Do the directors direct the calling in and balancing of pass-books and sat- 
isfy themselves as to the correctness of the work? 

17. Do the directors require the verification of accounts current at irregular or 
stated dates and satisfy themselves as to the correctness of accounts ? 

18. Have the directors verified outstanding certificates of deposit, certified checks 
and cashiers’ checks ? 

19. Have the directors examined into the condition of the lawful money re- 
serve ? 

20. Do they know whether or not bank notes are carried into the reserve ? 

21. Does a committee of the directors count the cash periodically ? 

22. Has a committee of the directors ever checked up the stock ledger ? 

23. Have the directors examined the profit and loss and expense accounts ? 

24. Have the directors compared the bank’s copy of its last report of condition 
and statement of earnings and dividends with the books of the bank as of the same 
dates ? 

25. How many of the directors read the letters of criticism from the Comp- 
troller ? 

26. Do they read carefully the replies made in answer to letters from the 
Comptroller ? 

27. What steps are taken by the directors to correct matters criticized by the 
Comptroller ? 

28. How many of the directors have read the National Bank Act? 

29. How many know the duties of directors and what the courts have decided 
as to the responsibility and liability of directors? 
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Paying Teller’s Department. 


M. F. BAUER, 
Paying Teller of the American Exchange National Bank, New York. 


PART I. 


HE purpose of these articles has been to describe each 
department of the bank in its entire scope from a point 
of view acquired through practical experience. 

That was the idea with the articles on the Receiv- 
ing Teller’s Department just completed, and the same 
purpose will be followed with the Paying Teller’s De- 
partment. 

The Receiving Teller and the Paying Teller do asthe 
terms of their title signify. The Receiving Teller re- 

ceives money, checks, and other instruments of credit from the de- 
positor to be credited to the latter’s account. The Paying Teller 
pays certain sums of money by order of the depositor, which are in 
the form of checks, and the amounts of these are charged to the 
drawer’s account. These are the fundamental duties of the two tell- 
ers. Both tellers are really nothing more or less than the executive 
representatives of the Cashier, the latter being the executive head 
and chief manager of the bank. 

In incorporated banks in the United States—as is well known— 
we have only two officers, the President and Cashier; while in other 
corporations the general number of officers is three, the President, 
Secretary and Treasurer. Their functions are separate, although in 
many corporations the offices of Secretary and Treasurer are com- 
bined in one person. 

This is the rule in banks. While the fundamental functions of the 
President are to profitably invest its funds, with and by the advice 
and consent of the Board of Directors, and also to guide and direct 
the general policy of the bank with regard to the gathering of the 
money, the actual receiving and disbursing of the money, and also 





Nore—A number of requests having been received by me to publish the “ Re- 
ceiving Teller’s Department ” complete in pamphlet form, I have decided to prepare 
and revise these articles in such form, and will announce later when they will be 
ready. 
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all business incidental thereto, is the fundamental function of the 
Cashier, who, so far, acts as the Treasurer of the bank. He also has 
charge of the entire correspondence of the bank and acts as Sec- 
retary of the bank. He is also Secretary to the Board of Directors. 

The word Cashier is derived from the Latin word ‘‘ Cassa,” which 
means cash and denotes the person who is in charge of the cash. 
The word is used in its original sense in our commercial life in gen- 
eral where the Treasurer of the corporation has general charge of 
the funds, and his executive clerk, who does the actual disbursing, 
the ‘‘ telling” of the money, is known as the Cashier. This peculiar 
application of the word Cashier to the second officer of the bank 
should be kept in mind in appreciating that the two tellers corres- 
pond more or less closely to the Cashier of business corporations and 
firms. In some London banks, possibly in all (I am not sure) the 
clerks here bearing the name of tellers are actually called ‘‘ Receiv- 
ing Cashier” and ‘‘ Paying Cashier.” 

It is a fundamental principle that the bank is directed by the 
Board of Directors under the chairmanship of the President. That 
means that not only the general policy of the bank is known to them 
and controlled by them, but that all important transactions are spe- 
cifically known to them, passed by them, and approved by them. 

But the Board of Directors has nothing to do with the routine 
business of the bank, such as the actual financial operations, the em- 
ployment of the clerical force and the manner in which their time is 
used. These are executive matters which concern the President and 
the Cashier as the two executive officers. But from here we must 
again distinguish the operations connected with the interior work of 
the bank, such as the actual handling of the money and other nego- 
tiable instruments. This falls into the scope of work of the Cashier, 
and forms under him and under his responsibility the work of the 
two tellers’ departments, the Receiving Teller and the Paying Teller. 


(Zo be Continued.) 
SSS 


THE AMERICAN BANK REPORTER. 


The September edition of the American Bank Reporter has been issued by the 
Steurer Publishing Company, 5-7 Beekman Street, New York City. The present 
issue contains a complete and alphabetical list of all banks in the United States and 
Canada, including the National, State, Savings and Private Banks. 

There is also a reliable list of Attorneys both in the United States and Canada ; 
an alphabetical list of all bank officers, foreign banks and bankers, directors of banks 
in all principal cities; banking and commercial laws of the various States and Canada; 
bank statements, statistics, etc.; list of towns without banking facilities with nearest 
banking point; and maps of all states and territories, including Canada. 

The yearly subscription to the American Bank Reporter is $7, price for single 
copy $4. Address Steurer Publishing Company, 5 Beekman Street, N. Y. 












QUIRIES AND CORRESPONDENCE 
Re Za) 






This department is carried on for the benefit of all 
our subscribers, who are entitled to submit questions of 
general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of 
those submitting inquiries are published, unless special 
request is made to the contrary. 

For unpublished replies of a private nature a reasonable charge is made. 








COLLECTION OF CHECKS. 


Questions concerning the ‘‘Paid’’ stamp and guaranty of Indorsements. 


Editor Banking Law Journal. Flemingsburg, Ky., November 12, 1908. 

DEAR SIR:—To settle a controversy, will you kindly answer if a bank would 
have a right to refuse payment of a check because the presenting bank had indorsed 
it with its regular “Paid” stamp, where daily settlement is made directly with said 
bank? Or would the bank have the right to compel presenting bank to guarantee 
all prior indorsements ? Our contention is, we would be bound to refund payment 
on check bearing our “Paid” stamp indorsement whereon a forgery has been dis- 
covered, whether or not our indorsement said “all prior indorsements guaranteed’ 
unless our condition has in the meantime changed so as to render repayment by us 
unjust. ASSISTANT CASHIER. 

Answer.—Where the presenting bank holds a check on the payor 
bank as real or apparent owner—that is to say, indorsement of the 
check to it is unrestricted or title-conveying—it is responsible to the 
payor in case of forgery of a prior indorsement, irrespective of any 
special guarantee of prior indorsements. In such case, its ‘‘Paid” 
stamp would be sufficient and refusal to pay a check without ‘‘allin- 
dorsements guaranteed” unjustified. 

But where the presenting bank holds the check under a restrictive 
indorsement, it being merely acollecting agent, is not responsible for 
a prior forged indorsement after paying over the money to its prin- 
cipal, and the recourse of the payor bank is upon such principal. This 
is probably the reason why the payor bank wants prior indorsements 
guaranteed; to hold the presenting bank upon its guaranty in 
cases where the latter is mere agent for collection. But, of course, 
the presenting bank is not bound to make an independent guaranty 
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and if it refuses, the question is one for the payor bank to determine, 
whether it is justified in refusing payment of a check, bearing, for 
example, several indorsements, when presented by the local bank, as 
agent of an out-of-town principal, which agent would not be liable 
for a prior forgery of indorsement after remitting the proceeds. 

The New York Clearing House protects its payor banks by a rule 
excluding checks bearing restrictive (agent-creating) indorsements 
from the clearings unless all indorsements are guaranteed by the 
presenting bank; and there is good reason for a bank in any part of 
the country to refuse to pay a check presented to it by a bank hold- 
ing it under restrictive indorsement, unless the latter will guarantee 
all indorsements; although we are not aware that the legal right so 
to refuse has ever been judicially tested. 


CERTIFIED CHECK. 


Can payment be stopped ? 


Editor Banking Law Journal. , Pa., November 10, 1908. 
DEAR SIR:—Can payment of a certified check be stopped? i.e. i. 


Answer.—The drawer of a check which has been certified has no 
right to countermand its payment. The situation is different from 
that of an uncertified check. In this latter case the check is merely 
an order on the bank to pay and the bank’s duty is as paying agent 
of the depositor. Where he orders a bank not to pay, the bank must 
obey for its authority as agent to pay is terminated by the stop order. 
Where a bank certifies a check for the holder, the drawer is dis- 
charged, it becomes the bank’s obligation to pay, and the drawer has 
no right to instruct the bank not to pay. Even where the check is 
certified for the drawer so that his liability as a party on the check 
remains, nevertheless the bank is obligated on the check as paying 
debtor and the drawer has no right to countermand. There may be 
circumstances where, upon request of the drawer and a showing of 
facts that the payment of a certified check would work a fraud upon 
him, the bank will refuse payment upon his request. But this is not 
a matter of right on the drawer’s part to order payment stopped. The 
bank is debtor upon a negotiable instrument which may be in the 
hands of an innocent third party. 


CERTIFICATION OF CHECKS. 


Concerning practice of certifying after three o'clock. 


Editor Banking Law Journal. CHICAGO, ILL., November 18, 1908. 
DEAR SIR:—It is customary in Chicago for banks to certify checks presented by 
other institutions here after the closing hour of three o'clock. Will you kindly ad- 
vise us of your opinion of this practice. First, would the bank have full authority to 
refuse to certify any checks presented after three o’clock, the usual closing time ; and 
again, if checks are certified after the bank has closed for the day, what might be the 
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attitude of the depositor? Would the bank be liable to him should he have wished 
to stop payment on the check, and might the check be protested for non-payment 
and the bank held liable should the holder suffer through the drawee bank’s refusal 
to certify ? ASSISTANT CASHIER. 


Answer :—Concerning the practice of certifying checks presented 
by other institutions after the closing hour of three o’clock, the right 
of a bank to make a valid certification after the close of banking hours 
for the general public has never, so far as we know, been passed 
on judicially. It may be a case where the custom between banks 
would make the law. 

In reply to the question whether the bank would have full author- 
ity to refuse to certify checks presented after three o’clock, would say 
that a bank is not obliged to certify a check at all. Its only contract 
with its depositor is to pay his checks. Wouid the bank be liable 
where it certified a check after three o’clock and the depositor stopped 
payment before the opening of banking hours on the following day? 
This would depend upon whether the bank had a legal right, based 
on the custom, to make a valid certification so as to bar out the de- 
positor’s right to stop payment; in the absence of judicial authority 
the question is somewhat uncertain. ‘‘ Might the check be protested 
for non-payment and the bank held liable should the holder suffer 
through the drawee bank’s refusal to certify?” There is no liability 
of a bank to a holder of a check either for refusal to pay or to certify. 
The bank is only answerable to the drawer and it would not be an- 


swerable to him for refusal to certify but only for a refusal to pay 
upon a legal presentment and demand during banking hours. 


LIABILITY OF NATIONAL BANK DIRECTOR. 


Reference to decision of the Supreme Court of the United States upon measure of liability of national 
bank director who attests false report of condition. 


Editor Banking Law Journal. , WASH., November 17, 1908. 
DEAR S1R:—Will you please give us the latest decision of the Courts in relation 
to the responsibility and liabilities of National bank directors? A decision appeared 
in one of your JOURNALS a few months ago, but we are unable to locate it now. 
CASHIER. 


Aunswer.—The decision of the Supreme Court of the United States 
in Jones Nat. Bank v. Mosher, handed down May 13, 1907, is reported 
in full in the Banxinc Law Journat for August, 1907, at page 613. 
Its general purport is that the liability of a national bank director 
who attests a false report of condition, to a person who relies upon 
such report to his injury, is governed solely by the National Bank 
Act and arises only where the attestation is in knowing violation of the 
requirement of making a true report; that where the attestation of a 
false report is innocently made, no liability results. An article dis- 
cussing the decision in detail will be found at page 603 same number. 
You will also find a further article in which is published correspond- 
ence in criticism of the decision in the Journat for September 1907 
at page 687. 





engl EDWARD EARL. 


O40 
ol HE election of Mr. Edward Earl, President of the Nassau Bank, to succeed the 
late Wm. H. Rogers, is a well merited promotion. Mr. Earl’s banking career 

te began in 1887, when he entered the Nassau Bank as assistant bookkeeper. 
Close application to business soon gained for Mr. Earl the confidence of the 
management, and he soon began to climb the ladder of success. Each year he be- 
came more valuable and in 1898 his merits were given official recognition on being 
made Assistant Cashier, and ere he had rounded out his twentieth year, he was made 


Cashier. For nearly two years the actual management of the bank has fallen upon 
Mr. Earl's shoulders, as the illness of Mr. Rogers dates back to about that time. 


EDWARD EARL, 
President of the Nassau Bank. 


Under Mr. Earl’s management the bank’s depositsincreased about 40 per cent., and 
this was done ata time when the banking community was undergoing one of the most 
disastrous panics that has ever visited this country. The Nassau Bank has always 
been looked upon as one of the old conservative State institutions, having been or- 
ganized in 1852. Hence it has passed successfully through all of the financial storms 
since the great panic of 1857. It was one of the original members of the New York 
Clearing House. It now has deposits approximating $5,500,000, and total resources 
of $6,600,000. The official staff is now, Edward Earl, President; James C. Bell, and 
John Munro, Vice-Presidents; W.B. Noble, and H. P. Sturr, assistant cashiers. 
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NEW VICE-PRESIDENT FOR THE LIBERTY NATIONAL BANK. 


a 


va 


or HOHETH S. FREEMAN, who has been the Cashier and Vice-President of the 
e@4</ Merchants National Bank of New York since April 1906, has been elected a 
| )° Vice-President of the Liberty National Bank. The position of second Vice-Pres- 

j ident of the Liberty has been abolished and Charles W. Riecks, who has occu- 


pied that position together with that of Cashier, has been made Vice-President and 
Cashier. 


ZOHETH S. FREEMAN, 
Vice-President Liberty National Bank, New York City. 


Mr. Freeman came from Concord, N. H., and entered the Hanover Nationa 
Bank first in 1895, but returned to his native city. He subsequently returned to the 
Hanover, and remained in the Credit department of that bank until 1906, when he 
was elected Cashier of the Merchants National to succeed Samuel S. Campbell. 

Mr. Freeman is considered one of the best credit men in New York, and the 
management of the Liberty are to be congratulated upon securing his services. 
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THE ILLINOIS BANKERS’ CONVENTION. 


Ste 

\‘HE eighteenth annual conventicn 

>, of the Illinois State Bankers’ As- 

"4 ee : 

> sociation was held in Chicago, 

October 13 and 14, and in point of 

attendance was the largest in the his- 
tory of the Association, there being 
over one thousand delegates and 
guests registered. And from a busi- 
ness and pleasure standpoint it was 
probably the most successful of any 
of the meetings heretofore held by 
the Illinois bankers. The attractive- 
ness of the entertainment programme 
provided by the Chicago bankers, and 
the importance of some of the ad- 
dresses by menof prominence in the 
financial world, proved a drawing card. 

The address of Mr. August Blum, 
the President of the Association, in 
which he so carefully reviewed the 
past year’s business and the causes 
and effects of the great panic of 1907, 
was listened to with profund attention. 
Mr. Blum called attention to the great WM. A. TILDEN, 
need of currency reform. On this President Fort Dearborn National Bank, Chicago. 


subject he said in part as follows: 

“The reform of our currency is in- 
deed a pressing need which unfortuna- 
tely our legislators have hitherto ne- 
glected to meet. Few of them have 
grasped the principles underlying a 
rational note circulation, and the re- 
sult is that the advice and opinion of 
expert bankers does not meet with that 
acceptance which in other countries 
guides the fiscal policy of the govern- 
ments. Instead of that, we meet with 
an unreasonable distrust of measures 
advocated by leading bankers. 

An excellant plan has been sub- 
mitted by the Currency Commission of 
the American Bankers’ Association 
which embodies the almost unanimous 
views of those best qualified to judge. 
You are all familiar with it. Let us 
continue to exert our influence on be- 
half of the proposed reform in the hope 
that the nation will come to recognize 
that honorable and patriotic bankers 

NELSON M. LAMPERT, are better able to judge of the financial 


Vice-President Fort Dearborn National Bank, Chicago needs of the country than men whose 
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sole profession is politics. There is 
no conflict between the interest of the 
people on one side and that of the 
banks on the other. There interests 
are absolutely identical. The pros- 
perity of the people means the pros 
perity of the banks and vice versa. 
Those who preach a contrary doctrine 
are enemies of the country. Such 
crude and impossible devices as the 
plan of guaranteeing all bank de- 
posits show the vague and absurd 
notions which prevail in certain quart- 
ers. The fallacy of this scheme will 
be fully explained to you to-morrow 
by an authority eminently qualified 
to deal with questions of this nature.” 

The address of James G. Cannon, 
Vice-President of the Fourth National 
Bank of New York, on “Commercial 
Paper’ was a comprehensive exposi- 
tion of that subject. Mr.Cannon’s long 
experience in the handling of credits, 
has made him a firm believer in the 


“*Note Broker.” 
te Broker R. T. FORBES, 


President Drovers’ Deposit National Bank, Chicago. 


Prof. J. Lawrence Laughlin spoke 


on the subject of “ Guaranty of Bank 
Deposits” and it is sufficient to say 
that he handled his subject in a man- 
ner highly pleasing to most bankers. 
Mr. John L. Hamilton made the res- 
ponse to theaddress of welcome which 
was delivered by Mr. Geo. N. Bagley, 
Assistant Corporation Counselof Chi- 
cago. The entertainment features 
were worthy of comment. On the first 
day automobiles were provided for the 
delegates and their friends for a ride 
around the city and it proved an en- 
joyable affair, the entire evening 
being taken up by a nice beefsteak 
dinner at the new home of the Chi- 
cago AthleticClub. About one thous- 
and plates were spread and it was said 
g60 were seated at the tables. The 
dinner was followed by some speeches 
and recitations and a vaudeville. The 
afternoon of the second day a special 
matinee at Powers Theatre was given, 
the entire house being purchased for 
L. A. GODDARD, that occasion, which was enjoyed by 
Vice-President State Bank, Chicago. a large audience. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House forthe week ending February 8, 1908, which was the first statement 
of the individual banks after the panic of October 1907,and November 7, 1908, respectively, together 
with a computation of the proportionate i increase or decrease of deposits for the ensuing time: 





Loans and | ; 
Discounts || , Deposits, Deposits 


tAverage, *Average, 
Pi tpin. || week ending | week ending 
ov. 7, 1908. Feb. 8, 1908. | Nov. 7, 1908. | 


Bank of N. Y., N. B. A.. | $19,815,000 $ 21,531,000 
Bank of the Manhattan Co| 23,950,000 29,000,000 
Merchants’ National 17,820,000 19,77 5,000 
Mechanics’ National 25,059,000 26,527,000 
Bank of America 28,710,300 
Phenix National 7,439,000 
220,698,800 

29,933,800 

6,608,000 

9,347,300 9,890,000 
1,863,500 2,281,500 


Loans, 
Average, 
week ending | 
Feb. 8, 1908. N 


/Per Cent. of 
Inc. Dec. 


BANKS. 








$ 19,009,000) $ 20,807,000 ~ Oud 
29,725,000 47,600,000) 60. 
18,604,000 21,243,000! 14 
29,074,000 30,787,000) 5 
26,756,000 32,432.600} 21. 
6,012,000 9,663,000 
170,524,500) 225,745,900 
33,629,800 29,598,800 
6,046,400 7,031,200 
7,415,300 8,566,900 
1,972,300 2,048,900 
4,890,700 6,225,000 5,330,600 6,971,100 
33,174,600 31,755,800 26,07 4,500 25,980,500 
146,100,100, 169,967,500 12 1,400 155, 009,700 
8,805,300 10,835,700 5.400 6,829,400 
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Gallatin National 

Nat. Butchers & Drovers. 
Greenwich 
American Exchange Nat. | 
Nat. Bank of Commerce. 
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National Park. 


First National 


3,07 3,000 
5,511,400 
1,697,400 
58,916,500 
20,662,300 
4,190,500 
a 647,000 
10,358, 300 
37,277,000 
pip 
68,643,000 


21,393,000 
10,035,000 
109,7 56,000 


3-533, 100 
6,908, 500 
2,064,000 
65,453,200 
22,637,500 
4,679,100 
7,711,000 
1 1,806,600 
42,487,000 
26,926,600 
92,495,000 
1,152,100 
27,286,000 
10,669,000 
24,563,100 


,219,800 
566,200 
2,047,000 
71,016,800 
20,027,200 
4,323,600 
8,009,800 
9,656, 100 
46,878,000 
24,585,000 
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22,732, 
10,424,000 
95,959,000 
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26,154,000 
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Irving National Exchange 
Bowery 

N. Y. County National... 
German-American 

Chase National 


Fifth Avenue 

German Exchange 
Germania 

Lincoln National 
Garfield National 
Fifth National 

Bank of the Metropolis. . 
West Side Bank 


16,911,300 18,939,800 15,996,900 20,426,400 
1,972,000 3,440,000 
7,240,800 6,985,900 
3,913,200 3+529,400 
80,788, 75,271,300 
14,086,600 
4.360,600 
5,784,800 
15,674,800 
6,115,800 
3,169,900 
10,234,500 


nN 
2 oO 
te 
a 


- “I 
te 


Www bw ww N t 


Ar N= 


88888 8 


ty & = “SI 
+ . 
o wf“ 


Wm UiUIw =O: 


Oe fw dN 
° 
O° 


SF OYNNEY ND 


Liberty National 

N. Y. Produce Exchange. | 5,278,000 

State Bank aiatiaed 10,579,000 

Fourteenth Street Bank.. . | 3,398,500) .719,600 

National Copper Bank..,. | 18,807,600 
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17, 666, 700| 
Totals.... 





t United States Deposits included, $59,675,100. 


* United States Deposits included $0, 249,600. 





